United States Department of the Interior 


June 1993 


Report to Congress 


on 
R.S. 2477 


The History and Management 
of R.S. 2477 

Rights-of-Way Claims 

on Federal and Other Lands 


THE SECRETARY OF THE INTERIOR 


WASHINGTON 


May 28, 1993 


Honorable Sidney R. Yates 
Chairman, Subcommittee on Interior 
Committee on Appropriations 

House of Representatives 
Washington, DC 20515 


Dear Mr. Yates: 


In the Conference Report on the Fiscal Year 1993 Appropriations Bill for Interior and Related 
Agencies, Congress directed the Department of the Interior to study the history, impacts, status, 
and alternatives to R.S. 2477 rights-of-way and to make sound recommendations for assessing 
claims. The Department understands that its recommendations must take into account the intent 
of R.S. 2477 and the Federal Land Policy and Management Act (FLPMA), and that any 
proposed changes in use of valid rights-of-way must be in accordance with applicable law. 


The Department directed the Bureau of Land Management, Utah State office, to take the lead 
in investigating this issue and preparing a report to Congress. Public participation was obtained 
in two stages. Preliminary “scoping” meetings were held in December 1992 and January 1993 
in eight western cities. Over 6000 pages of public comments were received and reviewed. 
These comments were instrumental in preparing the March 1993 draft report, which was 
circulated to approximately 4000 interested parties. Seven additional public meetings were held 
on the draft report and attended by nearly 400 people. Approximately 1000 pages of further 
comments were provided to the Department. All comments received before May 7 were 
reviewed in preparation of the final report, even if received after the public comment period 
closed. 


The Department's draft report outlined five general alternatives for addressing R.S. 2477. These 
alternatives were intenced to generate comment and discussion that would aid the Department 
in making recommendations in the final report. The comments received were beneficial in 
development of the recommendations that follow. 


Although R.S. 2477 was repealed in 1976 by FLPMA, a law that charted new directions for 
public land management, valid existing rights under R.S. 2477 at the time of repeal were 
protected. The final report contains extensive information about the history, status, impacts, and 
alternatives to R.S. 2477. It is intended to help Congress and the public, as well as the 
Department, to understand this often misunderstood issue and put it in perspective. 


Honorable Sidney R. Yates 


To provide sound recommendations, the Department must move beyond description and 
discussion. It must grapple with unresolved conflicts and must help provide answers to several 
important questions, including: what are valid existing rights, what are the proper roles of 
holders of those rights and the managers of the land they traverse, and what is the relationship 
between R.S. 2477 and the modern legislation that dictates current federal responsibilities. 


Some of these answers must ultimately and finally be provided by the courts. But the 
Department of the Interior should be engaged in these questions, to bring its expertise to bear 
on them. To this end, J have directed appropriate officials of the Department to begin work 
immediately on a formal rulemaking on R.S. 2477, and to publish proposed regulations 
promptly. The process of rulemaking will furnish a regularized process for exploring and 
resolving the many legal and policy questions inherent in this issue, providing ample opportunity 
for the public, affected states, other federal agencies, and Congress to participate. 


Questions that will be addressed in the rulemaking include: 


* Appropriate definitions of the statutory terms construction, highways, and public 


lands not reserved for public purposes. 
The respective roles of, and relationships between, federal and state law in defining key 


terms and resolving other issues. 

The extent of the Department’s authority and obligation to manage R.S. 2477 rights-of- 
way on federal lands, including whether some of the processes in FLPMA Title V 
might be used to channel the Department’s management. 

Recordation requirements. 

The elements of proof for an R.£. 2477 claim. 

Public notification and administrative appeals processes. 


The Secretary of the Interior has broad authority to regulate the management of the public lands, 
but the Department will consult with Congress on whether, and the extent to which, further 
Congressional action is needed. 


Until final rules are effective, I have instructed the Bureau of Land Management to defer any 
processing of R.S. 2477 assertions except in cases where there 1s a demonstrated, compelling, 
and immediate need to make such determinations. 


Honorable Sidney R. Yates 


The U.S.D.A. Forest Service suggests consideration of options that would preserve R.S. 2477 
as a tool to maintain historic public access to federal lands across private lands. For example, 
Congress could provide mechanisms for assuring that R.S. 2477 rights-of-way continue to 
provide important public access where such access is necessary and appropriate. Such 
mechanisms might include federal assumption of management under temporary leaseholds or 
cooperative agreements. 


I am pleased to recommend this report to you and anticipate steady progress on resolving this 
issue. 


Sincerely, 


ae a 
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The right-of-way for the construction of highways 
over public lands, not reserved for public uses, 
is hereby granted. 


With this seemingly simple, 20-word federal statute Congress offered to 


° Origin of RS. 2477 grant rights-of-way to construct highways over unreserved public lands. 
Rights-of-Way Originally, the grant was Section 8 of a law entitled “An Act Granting 
“ Right of Way To Ditch and Canal Owners Over The Public Lands, and 


For Other Purposes.”” The law was also known as the Mining Act of 
1866. Several years after the Act was passed, this provision became 
Section 2477 of the Revised Statutes, hence the reference as R.S. 2477. 
Later still, the statute was recodified as 43 United States Code (U.S.C.) 
§ 932. 


R.S. 2477 was passed during a period in our history when the federal 
government was aggressively promoting settlement of the West. Under 
the authority of R.S. 2477, thousands of miles of highways were estab- 
lished across the public domain. It was a primary authority under which 
many existing state and county highways were constructed and operated 
over federal lands in the Western United States. Highways were con- 
structed without any approval from the federal government and with no 
documentation of the public land records, so there are few official 
records documenting the right-of-way or indicating that a highway was 
constructed on federal land under this authority. 


Historic Importance 


Repealed One hundred and ten years after its enactment, R.S. 2477 was repealed 
by the Federal Land Policy and Management Act (FLPMA) of 1976. 


ETS ATR 
Although this century-old provision was repealed over 16 years ago, its 


The Issue impact is still being felt, because highways established before October 
21, 1976 (the effective date of FLPMA) were protected, as valid existing 
rights-of-way. 


In recent years, there has been growing debate and controversy over 
. Grandfathered rights whether specific highways were constructed pursuant to R.S. 2477, and 
if so, the extent of the rights obtained under the grant. 
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Concerns 


Evolution of 
Controversy 


Link to wilderness 


State Differences 


However, there is concern that public lands withdrawn for National 
Parks, National Forests, National Wildlife Refuges, and other special 
management areas may be subject to grandfathered R.S. 2477 rights-of- 
way. R.S. 2477 claims could affect federal land currently managec 
under various management objectives by the Bureau of Land Manage- 
ment (BLM), including areas either designated as, or under study for, 
wiiderness. 


Some commenters are concerned that historical public access to federal 
lands is being closed by private land owners. R.S. 2477 claims may 
also affect land previously in federal ownership that was conveyed to 
private entities subject to preexisting rights-of-way. This issue is 
important to some state and county governments and some federal land 
managers who value the rights-of-way as important to their infrastruc- 
ture. 


Prior to the late 1970s, there was little hint of the ensuing controversy 
over R.S. 2477. The Department of the Interior (DOI) did little to 
manage these rights-of-way, primarily deferring to state law and con- 
trol. 


The issue began to emerge with the initiation of the wilderness inven- 
tory process for BLM lands outside of Alaska in 1977. For purposes of 
wilderness inventory, (specifically for what constitutes a “roadless” 
area) the DOI followed FLPMA's legislative history and adopted a 
definition of a road that included a requirement for some type of con- 
struction by mechanical means. This definition allowed for inventory 
of large blocks of public land for wilderness consideration, but it also 
created confusion because the definition of what constituted a “road” 
over public lands could be seen as different from the definition of a 
“right-of-way.” 


There have-been few problems regarding R.S. 2477 rights-of-way in 
most public land states although states have handled the issue differ- 
eritly. This may be because of the differences among state laws, al- 
though a number of other factors also influence this situation. 


Some states have no recognized R.S. 2477 highways and other states 
have hundreds. The number of recognized highways is, however, 
neither an indication of problems associated with R.S. 2477 nor of the 
potential for controversy in the future. Oregon currently has the great- 
est number of recognized R.S. 2477 highways, with 450, but few 
problems have resulted from these recognized claims. On the other 
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R.S. 2477 in Utah 


Burr Trail litigation 


Controversy spreads 


R.S. 2477 in Alaska 


Access an issue 


Trails and footpaths 
included 


hand, a state with a large number of recently asserted claims may be an 
indication of potential controversy. At the present time, Utah has the 
greatest number of assertions, with over 5,000, while only 10 R.S. 2477 
highways have been recognized. 


To date, Utah has been the focal point for most of the controversy. The 
issue erupted in 1987 over a popular Southern Utah back-country road 
called the Burr Trail that borders BLM Wilderness Study Areas 
(WSAs) and passes through two units in the National Park System. 
With recognition of the Burr Trail as an R.S. 2477 highway, the local 
county holder of the right-of-way initiated maintenance and upgrading 
of the existing road. Plans for road realignment and resurfacing led to 
extensive litigation in Federal District Court and ultimately in the 10th 
Circuit Court of Appeals. Issues in contention included the scope of 
the R.S. 2477 grant and what rights, if any, the county had to improve 
the road and the federal government’s ability to impose mitigation of 
impacts to WSAs and National Parks and Recreation Areas. 


The R.S. 2477 controversy soon spread to other parts of the state. For 
several years, citizen groups have proposed that there be additional 
public lands, beyond BLM recommendations, considered for wilder- 
ness designation. In response, some counties began asserting R.S. 2477 
rights-of-way on federal lands managed by BLM and the National Park 
Service. Many of these claims, if deemed valid, could potentially 
disqualify areas in citizen wilderness proposals. 


Prior to 1959, nearly all of Alaska was public domain under federal 
control. This, along with the great size of the state, its sparse popula- 
tion, few constructed roads, and dependence upon nontraditional means 
of transportation, complicates the issue of access in Alaska. 


R.S. 2477 emerged as an issue in Alaska in the mid-1980s when the 
U.S. Fish and Wildlife Service and National Park Service began to 
prepare their land-use plans for Refuges and Parks in Alaska. This 
federal action precipitated the State of Alaska’s interest in using R.S. 
2477 to obtain rights-of-way over federal lands as state and local 
governments in the Lower 48 States had during their own early devel- 
opmental periods. The state began to identify historical access routes 
across federal lands (including Conservation System Units which are 
areas designated for special protection by the Alaska National Interest 
Lands Conservation Act (ANILCA)) that potentially qualified as R.S. 
2477 highways. These access routes were identified under Alaska state 
law in 1961 in the AS §19.45.001(9) Act. This law included seasonal 
trails, footpaths, and traditional roads and trails used by wheeled and 
tracked vehicles. 
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Secretarial policy defines 
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and Directs This Report 


Moratorium proposed and 
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Report to be prepared 


Included in the report 


In 1985, representatives from diverse Alaska interests began a con- 
certed effort to deal with the R.S. 2477 issue. Responding to this 
intense interest, the Secretary of the Interior issued in 1988 new policy 
on R.S. 2477 in the form of a policy statement that applied to all public 
land states using criteria contained in the 1986 BLM Rights-Of-Way 
manual and expanded to include criteria defined under Alaska state law. 
The policy statement included a definition of construction that in 
certain instances accepted mere use or passage as proof of the existence 
of a highway. As might be expected, the policy is viewed quite differ- 
ently among competing public interests. Some view the current policy 
as extremely important to the economic and social development of 
Alaska because it maximizes access options over federal and possibly 
even private lands. Others view the policy as a new threat to federal 
lands, particularly the newly established National Forests, Refuges, 
Park Units, and other specially designated areas. 


The growing number of road assertions in Utah and Alaska and the 
growing controversy over the issue between states and counties and 
interest groups caught the attention of Congress. In 1991, the House of 
Representatives passed H.R. 1096. This bill would have imposed a 
cutoff date for claims and specified how the DOI would handle future 
claims. The Senate adjourned without acting on H.R. 1096. 


in addition, the House-passed fiscal year 1993 appropriations bill for 
the DOI and related agencies provided for a moratorium on further 
processing of claims by the DOI, pending completion of legislation. 
There were no comparable provisions in the Senate version. In confer- 
ence, the House’s moratorium provision was dropped from the appro- 
priations bill, but the conference report did direct the DOI to conduct a 
study of the history and management of R.S. 2477 ri, hts-of-way. 
(Appendix I, Exhibit A.) 


The DOI was directed to prepare a report to Congress on a number of 
aspects of R.S. 2477. The directive to prepare the report requested that 
the following information be addressed: 


The history of rights-of-way claimed under R.S. 2477. 

The likely impacts of current and potential claims of such 
rights-of-way on the management of the federal lands. 

The likely impacts of current and potential claims of such 
rights-of-way on the access to federal lands, state lands, private 
lanas, Indian and Native lands. 

The likely impacts of current and potential claims of such 
rights-of-way on multiple-use activities. 

The current status of such claims. 
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BLM Defers Processing Most 
Claims Pending Completion 
of Report 


CRS Report 


The Department of the 
Interior Study Process 


Interagency task force 


Public involvement 


Possible alternatives for assessing the validity of such claims. 
Alternatives to obtaining rights-of-way. 

Sound recommendations for assessing the validity of claims, 
consonant with the intent of Congress in enacting R.S. 2477 and 
FLPMA, that mandated policies of retention and efficient man- 
agement of the public lands. 


Until completion of the report, the DOI has deferred processing of 
pending claims unless there is an immediate and compelling need to 
recognize or deny claims. (Appendix II, Exhibit A.) 


The Library of Congress Congressional Research Service (CRS) has also 
prepared a report for Congress entitled, Highway Rights Of Way: The 
Controversy Over Claims Under R.S. 2477, issued January 15, 1993 and 
updated April 28, 1993. The CRS Report was one of many sources 
reviewed by DOI in preparation of this report. 


The DOI was directed to consult with Western Public Land States and 
other affected interests in preparing the report. This report was prepared 
in consultation with the BLM Washington Office and other federal 
offices. To address this important public land issue in a manner that 
responds to Congressional direction, the DOI assembled a study task 
force comprised of representative(s) from each BLM state organization, 
the BLM Headquarters Office, the Office of the Solicitor, the National 
Park Service, the Bureau of Indian Affairs, and the U.S. Fish and Wild- 
life Service. The BLM was given the responsibility to lead the Depart- 
mental team. The U.S. Forest Service, part of the Department of Agri- 
culture, was consulted in this process. 


The active involvement of affected interests from the Western Public 
Land States has been an essential element of this study. On November 
18, 1992, several hundred letters and “scoping” packages were mailed to 
state and local governments, land-use organizations, and other affected 
interests. Notification of the study was published in the December 15, 
1992 Federal Register. News releases were distributed to national, 
regional, and statewide media outlets announcing the initiation of the 
study and requesting information from the public. 


In addition, several public meetings were held to gain input during 
November and December 1992 and January 1993. Meetings were 
conducted in Alaska, California, Idaho, Oregon, Montana, Nevada, and 
Utah. 
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Approximately 300 individuals and organizations responded to the task 
force with several thousand pages of written infurmation, which was 
helpful in preparing the draft report. (See Appendix III, Exhibit A.) 


Beginning in March of 1993, nearly 4,000 copies of the Draft Report 
were mailed to interested parties. Seven public meetings were held in 
western states and attended by approximately 400 persons. In addition, 
approximately 1000 pages of written comments were received. The 
information derived from the public meetings and written comments 
have been considered in the preparation of this final report. 


ETE PEE: Tea. 
Some members of the public view remaining R.S. 2477 rights-of-way 


Constituency as important components of state and local infrastructure, essential to 
hea the economic growth and social well-being of the rural West. Some 
Positions state and local governments argue that existing R.S. 2477 rights-of-way 
are interests in property for which they should be compensated if lost. 


Others see the potential recognition of additional R.S. 2477 roads as 
conflicting with the goals of the FLPMA and a severe threat to federal 
lands, including many areas either currently designated or under study 
for designation as part of the National Wilderness Preservation System. 
They stress that R.S. 2477 was repealed in 1976 and that pre-existing 
rights should be construed narrowly. 


Some users of public land are concerned that historical and traditional 
access to federal lands might be limited. A related issue is the growing 
movement to use the R.S. 2477 right-of-way authority as a means to 
continue or reopen historical access through private lands to adjacent 
public lands. In cooperation with local citizens groups, this has been 
actively pursued in Colorado, Idaho, Montana, and Nevada. 


ee eee 
Federal agencies have several major areas of concern regarding the R.S. 


The Federal 2477 issue. The first arises out of the open-ended, inchoate character of 
Interest these claims. R.S. 2477 rights-of-way that existed pre-FLPMA are 

protected, but there are currently no provisions for inventorying these 
claims or bringing finality to this issue. This creates a continuing cloud 
on Federal agencies’ ability to manage federal lands, including their 
power to manage or to control improvements to state or county rights- 
of-way. The ability to manage natural resource values, consider appro- 
priate contemporary legislation in day-to-day management, and manage 
for special values like wilderness or areas of critical environmental 
concern can be compromised by this uncertainty. 
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A second area of concern arises out of the unique terms used in R.S. 
2477. What is the definition of a highway? What constitutes construc- 
tion? Which public lands are “not reserved for public uses”? What lav, 
state or federal, should answer these questions? This confusion can 
result in inconsistency, unfairness, and difficulty in wise planning. 


A third area involves defining the rights and responsibilities of both the 
federal agency and the holder of the right-of-way, especially in relation 
to federal responsibilities to manage federal lands and resources under 
contemporary laws, and the federal mandate to manage some areas for 
special values, such as Congressionally-designated National Parks, 
National Forests, National Wildlife Refuges, National Wilderness Areas, 
and areas established pursuant to Congressional authority, such as 
National Monuments, Wilderness Study Areas, and Areas of Critical 
Environmental Concern. 


The History of R.S. 2477 
Claims 


Historical perspective 


Legislative Setting 
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This section examines the history of R.S. 2477 from legislative, adminis- 
trative, and legal perspectives. 


As noted earlier, R.S. 2477 was one section of a law entitled "An Act 
Granting Right of Way To Ditch and Canal Owners Over The Public 
Land, and For Other Purposes.” The law was more commonly known as 
the Mining Act of 1866. 


This legislation was passed during a period when the federal government 
was aggressively promoting the settlement of ie West. Mining and 
homesteading had been occurring on the public domain without statutory 
authority, as had construction of roads, ditches, and canals to support 
these undertakings. Passage of the Homestead Act in 1862 began a new 
era of settlement of the federal lands. Access was promoted by Con- 
gress through railroad land grants and special legislation for major 
transportation routes but was ignored when it came to the handling of 
piivate and individual access. These important but smaller access 
matters were generally left to local customs or state law. The Mining 
Act of 1866 not only established the first system for the patenting of 
lode mining claims, but it also provided for access. 


A brief look at how Congress passed this legislation provides some clues 
as to how right-of-way provisions for highways and canals were as- 
sembled into a mining law. 


The Mining Act of 1866 was enacted in the midst of a major dispute 
among factions of Congress over the handling of federal mineral depos- 
its. Some, led by California, favored a do-nothing approach as mining, 
unrestricted by the federal government, continued. Others favored the 
sale of the mineral lands for paying off the federal debt incurred by the 
Civil War and other federal activities. There was also continued move- 
ment to encourage people to use their War scrip and settle the Western 
Territories. 


The House of Representatives enacted a bil! authorizing the sale of 
mineral lands (H.R. 322). The Senate countered with a bill providing for 
preemption of lode minerals (S. 257). The Senate bill was bottled up vy 
the House Committee on Public Lands, so the Senate amended a House- 


Reenacted, 
Later Repealed 


passed ditch and canal right-of-way Bill (H.R. 365) with a revised 
versiou Of S. 257 in order to keep the legislation out of the hands of the 
House Committee on Public Lands. This last version was then approved 
by the House and enacted into law on July 26, 1866. When the Senate 
amended H.R. 365 with its mining bill (S. 257), there were a number of 
differences with or revisions to S. 257. Most of the differences or 
revisions appear to be either technical changes or additions, possibly 
suggested by the California mining interests. One significant revision 
was the addition of Section 8, the grant of right-of-way for highways. 


Section 8 of the Mining Act was reenacted and codified as part of the 
Revised Statutes in 1873. This was the result of recommendations from 
the Public Land Review Commission, authorized in 1866 to review 
existing legislation affecting public lands and to suggest codification 
into related groups. The designation "R.S. 2477" thus replaced "Section 
8 of the Mining Act." 


In 1938, as part of the recodification of the statutes, R.S. 2477 became 
43 U.S.C. §932 until its repeal in 1976 by FLPMA. 


The significance of Congressional reenactment of this right-of-way 
provision is a subject of deba‘e. Some view the Congressional action as 
a conscious move to retain a broad right-of-way authority. Others see 
this as an oversight by Congress that has allowed the language of R.S. 
2477 to take on a meaning that was probably unintended in the 1866 
Act. 


What Does R.S. 2477 
Grant? 


Issues and questions 


Core "intent" questions 


A search of its legislative history reveals little hard evidence of what 
Congress was thinking when it included Section 8 in the Mining Act of 
1866. The Congressional Record offers few clues to the answer. 


The words in the statute are straightforward. R.S. 2477 is a grant of a 
right-of-way for the construction of highways across unreserved public 
lands. One hundred and twenty seven years after enactment, however, 
the intent and scope of this statute remains elusive. 


Several historical and legal questions remain. What did Congress grant 
and to whom? If a grant was established, to what extent were rights 
conveyed? How and when should these rights be applied? Who has 
jurisdiction over these rights? 


The Department has considered these questions carefully and reviewed 
the wide range of public input supplied. The legal and policy issues are 
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complex and must be interpreted according to sound and coherent 
principles. The Department will examine these questions comprehen- 
sively at a later date. The parameters of the issues are outlined below. 


While a wide variety of interpretations were offered to answer these and 
other questions, most of the discussion can be grouped into two, very 
general, opposing viewpoints. 


Positions of affected 
interests 


Some argue that the Congressional grant and its application are very 


—————— broad--a blanket authority, to be accepted by state and local govern- 
groups ments, to build access across the public domain. They argue that the 


right was without reservation or limitation. 


Others argue that Congress viewed R.S. 2477 in much narrower terms, 

Environmental with specific limitations to the establishment and application of rights. 
organizations These groups take the position that R.S. 2477 rights-of-way over federal 

lands should be narrowly defined and limited to their original use and 


scope. 


Similar differences of interpretation exist regarding many key elements 
of the statute. Congress’ possible intentions in the definitions of the 
statutory terms “highway,” “construction,” and “unreserved public 
lands,” not surprisingly, can be imagined to support whichever position 
is being advocated. 


Statutory terms 


For example, many voiced support of the inclusive definition of “high- 
way’ citing historically broad uses of the term. Under this view, an 

What is a highway? R.S. 2477 highway embraces any avenue of travel open to the public, 
including trails, pathways, traces, and similar public travel corridors. 
Under this expansive definition, these types of ways should be included 
along with more substantial roads in the definition of an R.S. 2477 
highway. 


Others argue that Congress intended only to recognize major roads that 
were mechanically constructed as R.S. 2477 rights-of-way . This posi- 
tion relies on the plain meaning of the term "construction" and on a 
narrower definition of "highway." Some advance the position that most 
potential R.S. 2477 highways were originally established by individuals 
and were private roads with private purposes and, therefore, ineligible as 
highways under R.S. 2477. 


The CRS report addresses the issue of what Congress intended to grant 
as a public highway. In their report, the definitions of road and highway 
are compared in modern and historic contexts. The CRS report found 


R.S. 2477 Report 


What is construction? 


What are unreserved 
Public Lands? 


Does state or federal law 
control? 


that the most likely interpretation of the statute is that a highway was 
intended to mean a significant type of road, that is: “one that was open 
for public passage, received a significant amount of public use, had 
some degree of construction or improvement, and that connected cities, 
towns, or other significant places, rather than simply two places.” 


The intended meaning of the term "construction" is debated as well. 

Some believe "construction" requires improveinent by mechanical 

means. Others argue that mere passage may constitute construction. 

The CRS report found that some construction or improvement is a , 
necessary element of the grant of an R.S. 2477 highway. 


What "unreserved public lands" was intended to mean is also a subject 
of disagreement and ambiguity. Federal land was withdrawn and 
dedicated for a wide range of federal purposes and subject to different 
levels of protection. This allows interest groups to construe the ambi- 
guity and complexity to support their own positions. Some argue that 
because of broad federal withdrawals there was little or no unreserved 
public land during the effective life of R.S. 2477. They interpret the 
term reserved land to include all types of federal actions to classify 
land. Those who support this viewpoint often cite the establishment of 
grazing districts under the Taylor Grazing Act as an example of a type 
of federal classification action that constitutes reserved public land, thus 
disqualifying any subsequent R.S. 2477 highways. Others argue that 
reserved lands are those that have been withdrawn or dedicated for a 
more particular purpose, such as a National Park or Indian Reservation. 


Another important question about the intent of Congress in enacting 
R.S. 2477 focuses upon whether state or federal law should govern. 
Some look to the 1866 Mining Act’s recognition of state law and local 
customs pertaining to mineral rights, and its reliance on state law to fill 
in many of the details for implementation, as ample evidence that state 
law should govern this grant. Others believe that federal law must 
control the issue without regard to state law because the statute does not 
expressly incorporate or even refer to state law. 


The CRS Report characterized the proper role of state law in defining 

R.S. 2477 as one of the "most fundamental and thorniest of issues." It ‘ 
notes: "state law may play some role, but may not contradict the 

express statutory granting language." 


The Department believes that both state and federal law are relevant to 
a discussion of R.S. 2477. State law cannot override federal law, or 
accept more than was offered under a federal statute. However, a state 
can limit or clarify the nature of a grant it accepts, at least for its own 
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purposes. The Department will explore the proper relationship of state 
and federal law at a later date. 


With enactment of FLPMA on October 21, 1976, Congress clearly set 
forth its intentions for public land management. FLPMA provided for 
multiple-use management, a presumption that public lands should be 
retained and definitive processes for granting rights over public lands. 
For example, FLPMA repealed R.S. 2477 and substituted its own pro- 
cess for issuance of rights-of-way over public lands. With this repeal, 
subject to valid existing rights, Congress signaled that it intends to 
provide continued, but managed, access to federal lands. 


Many of the commenters to this report misunderstand this relationship. 
Some perceive no relationship whatsoever, stating that FLPMA is 
irrelevant to R.S. 2477. Others take the position that FLPMA, being 
more recent legislation, should supersede whenever a case of conflict 
arises. Still others indicate that there must be a balance, although con- 
flicting policies, procedures, and judicial interpretations make it difficult 
to determine where the balance lies. 


The BLM manual attempts to follow the mandates of FLPMA while 
respecting pre-existing rights. It directs the BLM to manage R.S. 2477 
rights-of-way using FLPMA as long as the federal manager does not 
diminish the rights of the holder. Using this approach the holder is 
authorized to do what is reasonable and necessary within the confines of 
the right-of-way to maintain the type of use to which it was originally 
put. At the same time, the federal manager has an express duty to 
prevent unnecessary and undue degradation of public lands. 


With regard to FLPMA, the relationship between the saving provisions 
that retain preexisting rights and the statutory mandate to regulate public 
lands to prevent unnecessary and undue degradation is the central issue. 
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In addition to the principal legal issues identified above, there are many 
other important legal questions. A brief discussion of the taking issue, 
abandonment, the use of R.S. 2477 to gain access over private land, and 
other questions follow. | 


The R.S. 2477 grant authority was repealed in 1976. Some parties 
claim that holders of R.S. 2477 rights-of-way may lose some of their 
rights if substantial regulatory burdens are imposed. However, subse- 
quent attempts to clarify and confirm rights that existed before 1976 
will not necessarily deprive anyone of the use of their property. 

Courts have long upheld the power of the state and federal governments 
to reasonably regulate private property for significant public purposes. 
Compensation is required when government regulation accomplishes a 
"total taking" of all economically viable uses or results in a physical 
invasion of property. Many options exist for clarifying R.S. 2477 
issues that do not involve taking of property rights. 


Current policy and case law do not recognize any form of federal 
provision for abandonment of R.S. 2477 rights-of-way. This issue 
needs further consideration. 


In the absence of a waiver of sovereign immunity, no one, including 
state and local governments, may challenge the title of the United 
States to federal property. In recognition of this, Congress passed a 
quiet-title statute that now appears at 28 U.S.C. § 2409a. It allows 
those who have been put on notice that the United States has a claim 
adverse to their property interest to file a law suit to quiet-title within 
12 years of the date the affected party discovers the adverse federal 
claim. R.S. 2477 rights-of-way are easements and, therefore, interests 
in land subject to the quiet title statute. If title is not confirmed within 
12 years of the date the federal government takes action inconsistent 
with their existence, then the right to contest the title expires. An 
adverse interest to a right-of-way can be shown in many ways including 
where Congress established a wilderness area, where BLM designated 
an area as a WSA, or where the U.S. Forest Service blocked off a 
former way and no one had acted on it for over 12 years. The key 
question is, what action by the federal government is sufficient to put 
others on notice that the Government claims an interest that may defeat 
the potential R.S. 2477 right-of-way claim and trigger the 12-year 
period? The Department will further consider the merits of this issue. 


, This issue is quite important to the U.S. Forest Service. It involves the 
Assertions by the Federal ability of the federal government to assert R.S. 2477 rights-of-way 
Government of R.S. 2477 across private land to regain historic public access to federal land. A 

Rights-of-Way Over Private related issue is whether federal agencies may be able to assert that such 

Lands access has been established by prescription under state law whether R.S. 

2477 is involved or not. 


R.S. 2477 is generally construed as an offer by Congress to state and 

Role of State Law jocal governments to construct highways. DOI has looked to state law 
to determine what constitutes a public highway under R.S. 2477. Fed- 
eral highway law may also be relevant to this issue and will be explored 
at a later date. 


A legal opinion issued by the Deputy Solicitor to the Assistant U.S. 
Attorney General on April 28, 1980, agreed that state law may govern 
how these roads were established, but only to the extent that it is not 
inconsistent with federal law. (Appendix II, Exhibit J.) Major points of 
contention among various public interests are the issues of federal versus 
state control and whose role it is to establish criteria for highway accep- 
tance and define the scope of rights. 


The majority of state laws concerning public highways do not expressly 
Few state laws address refer to the R.S. 2477 grant. Most state highway laws focus on what 
RS. 2477 constitutes a public highway, how a public highway is created, and who 
has the authority to create a public highway. 


Some state statutes contain language that is very broad, while others 
specifically lay out definitions and formal procedures. In other states, 
only formal petitions through public officials are sufficient to establish a 
highway. Some statutes declare that public use of a road over time can 
establish a highway. Other statutes set forth definitions of highways that 
are open to interpretation. Many states have enacted multiple statutes 
providing for several factors that may operate to establish a highway. 
Some state statutes refer to undocumented roads. 


Several states have dedicated all section lines as public roads. If section 

Section line dedications lines could be accepted as R.S. 2477 highways an extensive cross- 
hatching grid of rights-of-way would be established over the existing 
road network. Rights-of-way would be established at one-mile intervals 

(north and south, east and west) across federal lands. 


Was R.S. 2477 Retrospective 
or Prospective? 


Does R.S. 2477 Apply Only to 
Roads for Mining or Home- 
steading Purposes? 


The argument has been raised that the grant was only retrospective; i.e., 
it validated existing roads when the Act was passed. Those who claim 
that the grant was retrospective cite court cases which support this. The 
alternative argument is that R.S. 2477 provided authority for the future 
granting of rights-of-way. The majority of state and federal courts have 
taken the latter view. 


The argument has been raised that R.S. 2477 provides a right of access 
only to homestead or to mine. The vast majority of cases have found 
that highway rights-of-way are not limited to the mining and homestead 
context. The common logic of these cases is that Section 8 of the 1866 
Act has been reenacted, in a distinct and independent statute, Revised 
Statute 2477, separate from the other provisions of the 1866 Mining 
Act. 


Federal Case Law 
Summaries 


Federal Case Law 


U.S. Supreme Court Cases 
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A great many state cases deal with the establishment of highways 
pursuant to R.S. 2477. Almost all state cases predating FLPMA typi- 
cally involve only non-federal litigants and are, therefore, not 
dispositive on federal R.S. 2477 issues. 


There are a few federal cases that deal with R.S. 2477. However, these 
cases have established no clear judicial precedents. While existing 
judicial interpretation of R.S. 2477 has been inconsistent, it is still 
instructive to take a brief look at some of the key federal cases. 


Kleppe v. New Mexico, 426 U.S. 529 (1976) 


The U.S. Supreme Court dealt with the plenary power of the Congress 
over the public lands arising from the Property Clause of the U.S. 
Constitution, Article IV, Section 3. The Court noted its earlier 1925 
decision in Colorado v. Toll, infra, and stated, “Congress had not 
purported to assume jurisdiction over highways within the Rocky 
Mountain National Park, not that it lacked the power to do so under the 
Property Clause.” 426 U.S. at 544. 


Central P.R. v. Alameda County, 284 U.S. 463 (1932). 


The Supreme Court held that a railroad right-of-way accepted by the 
Central Pacific in 1868 was subject to the highway right-of-way laid out 
by Alameda County in 1859 and subsequently established by the pas- 
sage of wagons. This was approved by Congress with the passage of 
R.S. 2477 in 1866. 


Colorado v. Toll, 268 U.S. 228 (1925). 


The Supreme Court held that the creation of Rocky Mountain National 

Park by Congress did not take jurisdiction away from the State of Colo- 
rado over existing roads within the Park. The Park Service had tried to 
assert exclusive control over the roads within the Park. 


U.S. v. Vogler, 859 F.2d 638, (9th Cir. 1988), cert. denied, 488 U.S. 
1006 (1989). 


The Ninth Circuit dealt with an assertion of an R.S. 2477 highway as 
U.S. Court of Appeals access to a mining claim within a National Park. The court declined to 
Cases rule on the R.S. 2477 issue but did hold that the Park Service had author- 
ity to regulate access reasonably pursuant to legislation passed by Con- 
gress pursuant to Article IV, Sec. 3 of the U.S. Constitution. 


Sierra Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988), See also Sierra 
Club v. Lujan, 949 F.2d 362 (10th Cir. 1991). 


This case involved attempts by Garfield County to improve the Burr 
Trail in Utah. The Tenth Circuit held that the scope of an R.S. 2477 
right-of-way was determined under state law and the law in Utah was 
that the road was what was reasonable and necessary for the kind of road 
that existed as of the repeal of R.S. 2477 in 1976. The federal land 
manager determines what is reasonable and necessary. The Court also 
ruled that because of the strong interest expressed by Congress in pre- 
serving WSAs, the requirements of the Nationa! Environmental Policy 
Act (NEPA) were triggered by the county’s desire to improve the road 
next to WSAs and, therefore, the BLM was required to prepare an 
Environmental Assessment to determine whether or not an Environmen- 
tal Impact Statement was required. The question of the impact of Taylor 
Grazing Act withdrawals on R.S. 2477 was raised in this case, but it was 
not addressed because the Burr Trail was found to have been established 
prior to 1934. 
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U.S. District Court Cases 


U.S. v. Gates of the Mountains Lakeshore Homes, 732 F.2d 1411 (9th 
Cir. 1984). 


The Ninth Circuit held that R.S. 2477 did not provide for legal con- 
struction of the grant under State law and State law could not allow for 
power lines to be placed within an R.S. 2477 right-of-way without the 
permission of the U.S. Forest Service. 


Humboldt County v. U.S., 684 F.2d 1276 (9th Cir. 1982). 


The Ninth Circuit enforced the 12-year statute of limitations contained 
in the quiet title statute, 28 U.S.C. §2409a. The court also raised but 
did not resolve the issue of whether the Taylor Grazing Act of 1934 
itself, or by withdrawals issued pursuant to it, withdrew the public lands 
from the operation of R.S. 2477. 


unty, Montana v. U.S., 626 F.2d 618 (9th Cir. 1980), cert. 
denied, 449 U.S. 1112 (1981). 


The Ninth Circuit held that a county was precluded from asserting an 
R.S. 2477 within a National Forest because the road had been closed 
more than 12 years, and, therefore, the waiver of sovereign immunity in 
the quiet-title statute, 28 U.S.C. § 2409a, had expired. 


Wilderness Society v. Morton, 479 F.2d 842 (D.C. Cir. 1973), cert. 
denied, 411 U.S. 917 (1973). 


The D.C. Circuit held that the construction of a highway by a third 
party on the behalf of the state is sufficient to establish an R.S. 2477 
right-of-way. 


U.S. v. Dunn, 478 F.2d 443 (9th Cir. 1973). 


The Ninth Circuit, citing as authority Central Pac. RR. v. Alameda, 
supra, reiterated that R.S. 2477 was passed to protect those who had 
previously encroached on the public domain but had been allowed to 
remain there with the knowledge and acquiescence of the United States. 
Accordingly, the statute was not intended to grant any future rights. 


U.S. v. Jenks, 804 F. Supp. 232 (D. N.M. 1992). 


The court found that the issue of whether an R.S. 2477 right-of-way has 
been established is a question of state law. 
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Wilkinson v. Department of the Interior, 634 F. Supp. 1265 (D. Colo. 
1986). 


This case involved a road that entered and then exited the Colorado 
National Monument. The Court held that the Park Service could not 
charge an entrance fee for those using the road through the Monument 
because this was an invalid restriction on the right-of-way, and the 
attempt to prohibit all commercial traffic was also contrary to the right- 
of-way. The court also held that reasonable regulation of commercial 
traffic was authorized by legislation enacted by Congress pursuant to the 
property clause of the U.S. Constitution. 


U.S. v. 9,947.71 Acres of Land, 220 F. Supp. 328 (D. Nev. 1963). 


The court held that mining claimants acquired title to a right-of-way 
pursuant to R.S. 2477 to access a valid mining claim, even though the 
court recognized that the county involved had disclaimed the road and 
the court recognized that it was not a public highway. 


U.S. v. Emery County, Utah, in the U.S. District for the District of Utah, 
Civil No. 92-C-106S. (D. Utah) 


In 1990, Emery County filed applications for FLPMA rights-of-way and 
consulted with BLM for authorization to realign and improve the 
Buckhorn Road which has been administratively recognized as an R.S. 
2477 highway. Rather than complete the process, Emery County pro- 
ceeded with the realignments and improvements. In the process, an 
archaeological site was impacted, and other resource damage occurred. 
Emery County argued that it did not need permission to improve the 
road or deviate from the existing alignment. BLM issued three trespass 
notices and a cease and desist order. 


The matter was ultimately resolved by a Consent Decree approved by 
the U.S. District Court which provided that the county was required to 
have approval from BLM for any improvement or realignment of any 
acknowledged R.S. 2477 highway. The county agreed they would notify 
BLM before it undertook any on-the-ground activity, other than routine 
maintenance. (Appendix IV, Exhibit A.) 
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Prior to the passage of FLPMA, BLM (and tefore it the General Land 
Department of the Office) had a very limited Congressional mandate to manage the public 
° ege domain. Its primary purpose was disposition of these lands. Long-term 
Interior Position on retention and management of the public lands became more important 
R.S. 2477--Pre-F_LPMA over the years and led to the passage of FLPMA in 1976. Much greater 
attention was then given to muliipie use management when land-use 
planning was Congressionally mandated for public lands. 


After review of DOI records no indication has been found of any 
Early Department of the guidance or policy about R.S. 2477 rights from 1866 until 1898. In 
Interior Guidance 1898, the Secretary of the Interior held that an attempt by a county to 
accept R.S. 2477 grants along all section lines in the county was inef- 
fective (26 L.D. 446). (Appendix II, Exhibit B.) 


In 1938, an early Interior regulation was published dealing with R.S. 
2477 rights-of-way (43 CFR part 244.55). The guidance read as fol- 
lows: “This grant becomes effective upon the construction or establish- 
ing of highways, in accordance with the state laws, over public lands 
not reserved for public uses. No application should be filed under the 
act, as no action on the part of the Federal Government is necessary.” 
(56 1.D. 533, 551 (1938). Circular 1237a.) (Appendix II, Exhibit C.) 
This same position was maintained over the years. In 1955, (62 1.D. 
158) a decision by the DOI shows that R.S. 2477 was considered an 
authority by which a highway could be established across public lands. 
(Appendix II, Exhibit D.) 


Regulations in effect at the time of FLPMA’s enactment had been 
published in 1970 and amended in 1974. (Appendix II, Exhibit E. ) (43 
CFR 2822.2-2 (FR 9646 June 13, 1970 as amended at FR 39440, 
November 7, 1974.)) They addressed the management of these rights 
in greater detail than previous guidance but maintained the same gen- 
eral position--that grants became effective upon construction or estab- 
lishment of highways in accordance with state law across unreserved 
public land. 


These same 1974 regulations also clarified that a right-of-way pursuant 
to R.S. 2477 was limited to highway purposes. Prior to these regula- 
tions, some holders of R.S. 2477 rights-of-way authorized third parties 
to ancillary uses within the right-of-way, such as power or telephone 
lines. This regulation stipulated that separate applications were re- 
quired under other regulations to use lands within R.S. 2477 rights-of- 
way for other purposes. 
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1980 Solicitor's Office 
Interpretation 


Section 706(a) of FLPMA repealed the right-of-way authority for R.S. 
2477. Section 509(a), however, preserved valid, existing rights-of-way 
acquired under former public land laws. This means that while rights- 
of-way established pursuant to R.S. 2477 prior to its repeai remain valid, 
no new rights-of-way could be acquired after its repeal. 


After the 19/6 repeal of R.S. 2477, there was a growing awareness of 
the need to identify and recognize the rights that had been established 
prior to 1976. Proposed regulations published in 1979 (43 CFR 2802.3- 
6; 44 FR 58118, proposed October 9, 1979) would have required persons 
or state or local governments to file maps within three years with BLM 
showing the locations of public highways constructed under the author- 
ity of R.S. 2477. (Appendix II, Exhibit F.) The submission of this 
information was not intended to be conclusive evidence as to the exist- 
ence of an R.S. 2477 right-of-way, but an opportunity for BLM to be 
able to note the public land records. However, when final regulations 
were published, they simply stated opportunity to file within three years. 
(43 CFR 2802.3-6; 45 FR 44518, 44531, July 1, 1980). (Appendix II, 
Exhibit G.) 


In 1981, regulations were proposed to streamline the existing regula- 
tions. (43 CFR 2802.3; 46 FR 39968-69, proposed Aug. 5, 1981). (Ap- 
pendix II, Exhibit H.) When final regulations to streamline were pub- 
lished on March 23, 1982 (43 CFR 2802.5; 47 FR 12568-70), the three- 
year window was removed. (Appendix II, Exhibit I.) 


Section 603 of FLPMA mandated that BLM review, for wilderness 
characteristics, roadless areas of 5,000 acres or more. Much discussion 
ensued at DOI over the definitions of road and roadless area. 


The Solicitor’s Office concluded in 1980 that the numerous and conflict- 
ing state and federal court rulings on R.S. 2477 were not helpful in 
clarifying these terms. Instead, it turned to the statutes, both R.S. 2477 
and Section 603 of FLPMA, to define the terms “highway” and “road.” 
Within the legislative history of FLPMA, a road must be more than a 
jeep track, requiring some evidence of mechanical improvement or 
maintenance through mechanical means. 


In looking at R.S. 2477, a Solicitor’s letter stated that the term “con- 
struction” also required the use of some modicurn of mechanical means 
beyond the mere passage of vehicles. In a 1980 letter from Frederick 
Ferguson, Deputy Solicitor, to James Moorman, Assistant Attorney 
General, the DOI interpreted the reference to construction in R.S. 2477 
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Alaska legislation 


to mean that a track across the public lands not subject to mechanical 
maintenance or improvement was only a “way” in the context of wil- 
derness. This meant that a “way” could not be an R.S. 2477 highway, 
thus eliminating a potential conflict between R.S. 2477 and FLPMA 
with regard to roadless areas. (Appendix II, Exhibit J.). 


When Alaska became a state in 1959, approximately 98 percent of its 
land was in federal ownership, primarily (297 million acres) under 
BLM management. 


This vast area contained few roads. Miners, trappers, and Natives 
traveled by foot, dogsled, or pack animal, using existing game trails or 
creating new trails. A few roads were constructed by the Bureau of 
Public Roads. In more recent years, access has also been gained by 
snowmobiles and tracked vehicles. Access by aircraft is common in 
many areas because of the cost-effectiveness of building airstrips 
compared to the cost of building roads. 


In recent years, Congress specifically recognized Alaska’s unique 
problems with the passage of Alaska legislation. In 1971, the Alaska 
Native Claims Settlement Act (ANCSA) mandated the reservation of 
access for public use across Native lands. This legislation and subse- 
quent regulations established categories of easements, with different 
widths corresponding to different types of use, to apply to lands con- 
veyed to Native corporations. 


In 1980, the Alaska National Interest Lands Conservation Act 
(ANILCA) was passed, including Title XI, Transportation and Utility 
Systems In and Across and Access into, Conservation System Units. 
This legislation provided a process for acquiring rights-of-way for 
transportation and utility systems, recognizing that most of Alaska’s 
transportation and utility network is undeveloped. Strict guidelines and 
timeframes are imposed upon applicants in this process. To date, 
nearly 13 years since enactment, only a few applications have been 
filed under this act, presumably because potential applicants fear the 
high costs and cumbersome process. 


Because the state believes that access would play a critical role in the 
future development of Alaska’s natural resources, there has been a 
major effort since the 1970s to identify existing roads and trails. Many 
Alaska interests voiced the concern that they need and should have the 
opportunity to use R.S. 2477 rights-of-way in much the same manner 
state and local governments in the Lower 48 States had during their 
own early developmental stages. 
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In 1985, an interagency task force was formed within the DOI to work 
with the state of Alaska on policy, process, and procedures for assertions 
of R.S. 2477 rights-of-way. This effort ultimately led to the develop- 
ment of the DOI policy for the administrative recognition of asserted 
R.S. 2477 rights-of-way, signed by then Secretary Hodel on December 
7, 1988. The Hodel policy was based on and expanded the existing 
(1986) BLM Rights-of-Way Manual. The Hodel Policy was not pub- 
lished in the Federal Register for public comment. 


1988 Policy The 1988 Hodel policy, attempting to account for the perceived unique- 
ness of Alaska, put forward loose criteria for R.S. 2477 claims and 
applied these criteria to all federal lands under DOI jurisdiction in all 30 
public land states. 


The Hodel policy addresses the three statutory requirements that must be 
met for acceptance of an R.S. 2477 right-of-way. It also addresses 
ancillary uses, the width of highways, abandonment, and to some extent, 
the responsibilities of the agency and the right-of-way holder. (Appen- 
dix II, Exhibit K.) 


The statutory requirements were interpreted by the Hode! policy as 
follows: 


° Unreserved public lands means those federal lands open to 
the operation of the public land laws. That excludes lands 


reserved or dedicated by Act of Congress, Executive Order, 
Secretarial Order, and some classifications authorized by statute. 
Also excluded are public lands preempted or entered 

by settlers under the public land laws or located under the 
mining laws during the pendency of the entry or claim. 


Construction must have occurred while the lands were unre- 
served public land. Construction is defined in broad terms. 
It must involve a physical act of readying the highway for its 
intended method of transportation, which could include foot, 
horse, pack animal, or vehicle. Construction could be accom- 
plished by such simple means as the removal of vegetation or 
rocks, road maintenance over several years, or the mere passage 
of vehicles. Survey, planning, or dedication alone do not consti- 
tute construction. 


The route must be a public highway that is freely open for its 
intended use but could potentially be a toll road or trail. The 
inclusion of a highway in a state, county, or municipal road 
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system or the expenditure of public funds for construction or 
maintenance constitutes adequate evidence of this criterion. A 
statement by an appropriate public body that the highway was 
and still is considered a public highway is acceptable, barring 
evidence to the contrary. 


The 1988 Hodel policy also provided guidance on several other aspects 
Other Provisions of RS. 2477 rights-of-way. It confirmed that ancillary uses required 
separate authorizations under the 1974 BLM regulations. 


Widths of highway rights-of-way were to be in accordance with state 


apes law wherever possible, or established based on the width of the dis- 
turbed area of the highway, including back slopes and drainage ditches. 
Abandonment Abandonment is to be accomplished within the procedures established 


by state, local, or common law or judicial precedent. 


Decnenatin axtintiens The policy stated that under R.S. 2477, the DOI has no management 
allowed control over proper uses of a highway right-of-way unless undue or 
unnecessary degradation of the servient estate can be demonstrated. 
The policy disavowed jurisdiction of reasonable activities of the right- 
of-way holder, while not precluding the applicability of other federal, 
state, or local laws that are relevant to the use of the right-of-way. 
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The first part of this section examines the recent BLM administrative 
determination process. The second part describes current R.S. 2477 
claims, both those that have been recognized by administrative or judi- 
cial means and those that are pending. The third part addresses potential 
R.S. 2477 claims, including a discussion of factors that influence the 
likelihood of future claims being asserted to agencies. 


No formal process for either asserting or recognizing R.S. 2477 rights- 
of-way currently is provided in law, regulations, or DOI policy. The 
1988 Hodel policy directed all land management agencies within the 
DOI to develop appropriate procedures for administratively recognizing 
and to record this information on the land status records. Administrative 
recognitions are not intended to be binding, or a final agency action. 
Rather, they are recognitions of “claims” and are useful only for limited 
purposes. Courts must ultimately dertermine the validity of such claims. 


Federal land management agencies, and even units within a particular 
agency, have been confronted with the R.S. 2477 issue to different 
degrees. As might be expected, the need to deal with this issue has 
influenced the pace and extent to which agencies have developed their 
own internal procedures for making administrative determinations on 
R.S. 2477 right-of-way claims. 


The U.S. Forest Service, while not an agency of the DOI, has adopted 
the 1988 policy. (Forest Service Manual 2734.51) 


Neither the Bureau of Indian Affairs, nor the Bureau of Reclamation, nor 
the U.S. Fish and Wildlife Service has developed administrative proce- 
dures. 


The National Park Service, with pending claims in both Alaska and the 
Lower 48 States, has begun initial work to develop supplemental guid- 
ance. The Rocky Mountain Regional Office of the National Park Ser- 
vice has issued interim guidance (Appendix Ii, Exhibit L.). 


The Bureau of Land Management, the recipient of the majority of R.S. 
2477 claims so far, has developed the most detailed process for handling 
assertions. In 1989, the BLM published guidance on R.S. 2477 in its 
manual which established procedures to evaluate and process right-of- 
way Claims. (Appendix II, Exhibit M.) 
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The manual elaborates on several points. It lists Acts of Congress, 
Executive Orders, and other federal activities which are recognized to 


Acknowledgments are : 
only an internal Adminis- remove public land from unreserved status. It reiterates that acknowl- 
trative Determination edgments of R.S. 2477 claims are strictly administrative actions and not 


subject to administrative appeal. It describes the minimum information 
required to accompany an R.S. 2477 application to BLM. It also ad- 

dresses BLM management responsibilities with regard to maintenance, 
realignment, and upgrading of existing R.S. 2477 highways. 


Some BLM State Offices have also issued field-level guidance to assist 
the managers who typically make the administrative determination 
onsite. BLM Offices in Alaska and Utah have developed the most 
comprehensive guidance within the agency. (Appendix II, Exhibit N. 
and O.) 


An administrative determination is an agency recognition that an R.S. 
What is An Administrative 2477 right-of-way probably exists. The process used to make an admin- 
SoENENER! istrative determination has been developed in response to claims filed 
and provides an administrative alternative to litigating each and every 
potential right-of-way. Its is not intended to be binding or final agency 
action, but simply a “recognition” of “claims” for land—use planning 
purposes. 


An Overvi While procedures vary somewhat due to differing agency mandates, 
NUVEFVIEW administrative determinations currently follow the general guidelines of 
of the the 1988 Hodel policy to determine the validity of an asserted right-of- 


way. 
Process ~ > 


As an example, typical steps BLM takes to make a determination under 
the 1988 policy are as follows: 


° The process begins when a party presents a claim to the agency. 
Evidence is submitted Usually some form of supporting evidence, old maps, photo- 
graphs, etc., accompanies the initial claim for highway recogni- 
tion. 


° The first level of agency review includes a check into the status 
Cannot have been of the road being claimed. For example, the road in question is 
constructed by the checked to determine if the road was constructed by or for the 
SED federal government. If so, it would not qualify as an R.S. 2477 
highway. Public notification of the pending assertion is nor- 
mally made at this initial stage. Information either to support or 
refute the asserted claim is solicited from the public. 
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Unreserved Public Land? 


Construction? 


Public highway? 


Was the right-of-way 
established prior to 
1976? 


Letter of acknowledgment 
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Next, the agency checks to see if the statutory requirements to perfect a 
grant were met in a timely manner. 


° Historical records are examined to determine whether or not the 
highway was constructed on public lands which were not 
reserved at the time for other purposes. 


° It is determined whether some form of construction occurred. 
This question is reviewed both in accordance with state law and 
DOI policy. If state law does not require a higher standard of 
construction than set forth in the 1988 Hodel Policy, then this 
definition of construction applies. 


° Was the asserted right-of-way considered a public highway? 
In general, a declaration by the asserter confirmed by a state or 
local government that the asserted road is and has been a public 
highway is sufficient to meet the test. 


All three of the above conditions must have been met prior to the repeal 
of R.S. 2477 by FLPMA in 1976. 


Where conditions exist on public lands to support recognition of an 
R.S. 2477 right-of-way Congressional grant, the Authorized Officer 
issues a letter of acknowledgment and treats the highway as a valid use 
of the public lands. When evidence does not support the assertion, the 
Authorized Officer will inform the asserter that the federal land man- 
agement agency does not recognize a highway. 


If the asserted right-of-way is acknowledged by the federal land man- 
agement agency, the agency may then determine the scope of the right- 
of-way and the terms and conditions applicable to the acknowledgment, 
in accordance with agency guidance. 


If the review process finds that the R.S. 2477 did not validate some or 
all of the asserted highway, an applicant has other options for securing 
access. Issuance of a right-of-way under more contemporary authori- 
ties such as Title V of FLPMA is one option typically considered by 
the BLM. The procedures and abilities to issue rights-of-way vary 
widely among land management agencies. 
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Like most aspects of R.S. 2477, the process outlined above has been 


Controversy Over quite controversial. Areas of contention among various members of the 
the Process public include: 


° Historic and record evidence required by the agency to substan- 
tiate a claim. 


° Public notification procedures. 


° Disagreement regarding the definitions of public highway, , 
construction, and unreserved public lands. 


° R.S. 2477 claims being determined valid over some but not all 
segments of the same highway. 


° The lack of an administrative appeals process for administrative 
determinations. 

° The issue of trying to assert R.S. 2477 claims over private 
property. 


There are three different types of R.S. 2477 claims: recognized claims 
Current R.S. 2477 that have already been acknowledged through either an administrative 
Claims judicial process, pending claims that have been filed with an agency 
but not processed, and yet unfiled or asserted claims. The number of 
pending claims has increased by thousands since 1988 when awareness 
of this issue peaked. 


As was mentioned earlier, thousands of highways have been established 
Recognized Claims across the Western United States under the authority of R.S. 2477-- 
most without any documentation on the public land record. The status 
of these rights-of-way has changed little over the years. After the 
repeal of the statute in 1976, the BLM attempted to identify and recog- 
nize grants that had been previously accepted. State and local govern- 
ments that had constructed highways under the grant were encouraged 
to file maps with the BLM for notation on the public land records. The 
request stated that such information would neither be conclusive evi- 
dence as to the existence of an R.S. 2477 right-of-way nor would the 
failure to provide such information preclude a later finding as to its 
existence. Most jurisdictions failed to reply. 
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Existing public land records indicate that approximately 1,453 R.S. 
2477 rights-of-way have been administratively recognized or judicially 
decreed to exist to date across BLM lands. At least two R.S. 2477 
highways have been recognized in National Park Units--the Burr Trail 
cated in both Capitol Reef National Park and Glen Canyon National 
Recreation Area in Utah and the Glade Park Road in the Colorado 
National Monument. 


Information regarding other federal land management agencies was not 
available for this report. Few recognized claims are thought to exist 
across other agency lands. 


. ; To date, no claims for R.S. 2477 rights-of-way have been asserted to 
Pending Claims either the Bureau of Indian Affairs or t'e Bureau of Reclamation. The 
National Park Service has six pending claims, three in Alaska and three 
in Utah. 


Currently, there are approximately 5,600 pending claims on file with 
the BLM nationwide, mostly ir Utah, with 5,000. Other states have 
very few claims pending. Many new assertions have been filed with 
various federal agencies since the initiation of this study. Few asser- 
tions are pending with federal land management agencies overall other 
than for Utah BLM. 


. The number of R.S. 2477 rights-of-way that may have been in existence 
Potential R.S, 2477 prior to 1976 but have not been confirmed is unknown and highly 


Claims speculative. 


Several factors have influenced where and how access routes developed 
Factors that Determine the across the Western United States prior to 1976. Historical development 
Likelihood of Future R.S. Patterns and associated access needs surely influenced the potential 
2477 Claims number of qualifying highways. Topography, terrain, and climate have 
helped and hindered development of access. Travel across public lands 
in the arid Southwest and the Northern Tundra Region necessitated 
different methods of travel and different access needs. 


Several other factors contribute to the number of potential R.S. 2477 

highway assertions. Obviously, future DOI policy and judicial deci- 

sions are important factors. The willingness of a state or local govern- 
‘ ment to assert rights-of-way routes is another obvious factor to poten- 
tial routes. 
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A reference list of state statutes used to define what constitutes a state 
highway and a list of case law are contained in Appendix V, Exhibits A 
through Q. 


In summation, there are many different factors that influence the likeli- 
hood of potential asserted claims. The potential for a great number of 
R.S. 2477 rights-of-way on lands managed by many federal agencies is 
minor, due to the fact the lands were withdrawn from the public domain 
before the establishment of highways. The significant exception to this 
generality is Alaska. 


Currently, little hard, quantifiable information exists regarding potential 
The Henry R.S. 2477 highways. BLM in Utah, following its 1991 policy, (Appen- 
. dix II Exhibit N) inventoried existing roads and trails on public land 
Mountains-- within its Henry Mountains Resource Area. Since the issuance of the 
A Case Study 1988 Hodel policy, this is the first, and to date the only, BLM Resource 
Area where such an inventory has been completed and where counties 
have indicated which roads and trails they are asserting pursuant to R.S. 
2477. This BLM unit provides an example of how various factors could 
influence the number of potential claims in a given area. Several 
commenters suggested other areas that could provide useful case studies, 
but information could not be gathered or verified in time for this report. 


The following discussion of the Henry Mountain Resource Area may or 
may not be representative. Lack of information prevents any firm 
conclusions. It is offered in order to clarify the information previously 
discussed in this section on how different factors effect the potential for 
R.S. 2477 claims being asserted. 


The BLM’s Henry Mountain Resource Area encompasses 2.6 million 
acres of private, state, and BLM-administered lands within Garfield and 
Wayne counties in Southeastern Utah. It is bordered to the east by the 
Horseshoe Canyon Division of Canyonlands National Park and to the 
east and south by Glen Canyon National Recreation Area. 


In the Spring of 1991, the BLM began an inventory of potential R.S. 


Inventory of R.S. 2477 2477 highways in preparation for completing the transportation plan 
Claims component to a new land-use plan for the Resource Area. Ascertaining 

the existence or lack of highway grants under R.S. 2477 was deemed 
necessary for preplanning purposes and in order to respond to the county , 


assertions that they were the holder of valid existing rights-of-way on 
many routes that cross public lands. Claims for approximately 320 roads 
have been filed with the BLM by Garfield County. All of these claims 

are located on BLM-administered land except for a few that extend into 


R.S. 2477 Report 


The development of access 
routes in the Henry 
Mountains 


The Utah context 


Many types of potential 
R.S. 2477's claimed 


Mostly on BLM land, a 
few involve the Park 
Service 


Some within wilderness 
study areas 


either Glen Canyon National Recreation Area or Capitol Reef National 
Park, administered by the National Park Service. 


Several factors mentioned previously in this section have contributed to 
the development of access routes in the Henry Mountain Resource Area 
that may qualify for R.S. 2477 highways. Large blocks of unreserved 
public lands are found in the Resource Area. Both Capitol Reef and 
Glen Canyon are fairly recent additions to the National Park System, 
created from public domain that may have underlying R.S. 2477 rights- 
of-way. Past mining, ranching, and recreational use has led to develop- 
ment of a fairly extensive access system in many portions of the Re- 
source Area. Topography has influenced the development of either 
well-established or very primitive access routes. 


Utah state law is another factor. State law has established very broad 
criteria for the acceptance of a public highway. No formal acceptance 
of a highway is necessary, public use is accepted, and no specific road 
standards are necessary to establish a highway. A final factor is that 
Garfield and Wayne counties are two of several Southern Utah counties 
with a keen interest in establishing what they deem as valid R.S. 2477 
highway rights. 


The routes asserted range in character from well-established gravel or 
paved roads to the less distinct jeep trails maintained solely by the 
passage of motor vehicles. The approximately 320 routes currently 
asserted cover about 1,450 miles. About 120 roads, spanning 800 
miles, are termed Class B roads under the Utah State highway system. 
All of these roads are periodically maintained by county highway 
departments. Another approximately 200 roads, covering about 650 
miles, are termed Class D roads. These are the most primitive classifi- 
cations within the State system. They are not in the county mainte- 
nance program. A rough estimate indicates that about half of these 
Class D roads were constructed by some type of mechanical means; the 
others, by mere passage of motor vehicles. 


Except for the six roads that extend into National Park Service units (35 
miles), all are on BLM land. Most do not traverse areas specially 
designated by the BLM. However, a citizen group's wilderness pro- 
posal is overlain by approximately 200 miles of asserted roads. 


Several roads, covering approximately 16 miles, within BLM WSAs 
have been asserted for agency acknowledgment. The BLM has in- 
formed Utah counties that all BLM WSAs have been previously inven- 
toried and found to be roadless. It is the BLM’s position that no R.S. 
2477 public highways exist in WSAs in Utah. 
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ROADS ASSERTED TO THE BLM FOR ACKNOWLEDGMENT 
Henry Mountain Resource Area Planning Unit 
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Impacts of Current and Potential 


R.S. 2477 Claims 


Broad perspective -- all 
agencies 


Congress has instructed the DOI to address impacts of current and 
potential R.S. 2477 claims from three different perspectives in this 
Report. These are: (1) impacts on the management of federal lands, (2) 
impacts to multiple-use activities, and (3) impacts on access to federal, 
state, private, Indian, and Native lands. These will be addressed indi- 
vidually. Additionally, numerous comments were received that ad- 
dressed impacts to state and local governments. These impacts will be 
considered in the last part of this section. 


The impacts on management discussed in this section are addressed 
from the broad standpoint of all federal land management agencies 
affected by the R.S. 2477 issue. No attempt has been made to split out 
the discussion among the various agencies, although reference to a 
particular agency or agencies will be made when appropriate. 


This approach has been used for two reasons. 


1. A lack of specific information and the difficulty in predicting the 
number of potential R.S. 2477 claims make the precise assessment of 
impacts on an agency or regional basis impossible. 


2. An examination of impacts on management of federal lands as a 
whole is more appropriate to the scope of this nationwide study. Also, 
the identification and discussion of the central-management issues and 
concerns that may affect federal lands in the West due to R.S. 2477 are 
more in keeping with the information needs of Congress, federal land 
managers, and affected interests at this time. 


Impacts on the 
Management 
of Federal Lands 
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Valid R.S. 2477 rights-of-way are recognized and important means of 
access to and across federal lands. In most instances they have not 
presented problems to land managers. However, the recent onslaught of 
assertions, so long after termination of the statute, the potential problems 
of proof, and the growing contentiousness of the issue do create prob- 
lems for resource management. The uncertainty attending this issue 
makes planning and development difficult, compromises an agency's 
mission, and undermines the relationship between federal officials and 
the people they serve. The actual impact of use of current and potential 
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Higher level of impacts 
than with other 
authorities 


The Ability to Manage 
According to 
Agency Mission 


R.S. 2477 rights-of-way depends on the number of claims recognized, 
the type of resources affected, and how the right-of-way is used. Cur- 
rent and potential R.S. 2477 rights-of-way can pose significant adverse 
impacts to federal land management in many situations depending on 
the extent to which an agency is able to manage an R.S. 2477 grant. 


Recognized R.S. 2477 rights-of-way historically have been managed 
only to prevent unnecessary and undue degradation of resources, to the 
extent that the holder of the right-of-way is not denied reasonable use. 
R.S. 2477s are sought by many because they perceive R.S. 2477s as 
virtually unregulated. If this were the case, R.S. 2477 claims could 
permit a higher level of impact to resources than would occur with 
issuance of rights-of-way pursuant to other authorities. Under FLMPA, 
for example, federal managers have authority to review changes in use 
and to require appropriate mitigation of impacts. Therefore, indefinite 
recognition of R.S. 2477 rights-of-way could prevent the federal govern- 
ment from providing full protection to important geographic features 
and biological, cultural, and physical resources. This would pose a 
particularly significant threat to resource values in National Parks, 
Wildlife Refuges, Wilderness and WSAs, Wild and Scenic River corri- 
dors, Areas of Critical Environmental Concern, or other areas that 
require special-management practices to protect important resources. 
Some federal land managing bureaus have and do regulate R.S. 2477s. 
The Department will explore the extent of its regulatory authority over 
these rights-of-way. 


Under this heading, impacts from R.S. 2477 highways on the manage- 
ability of federal lands are discussed first. This part addresses the topic 
of converting use along a right-of-way as a result of the holder's extend- 
ing rights and concludes with a brief overview of agency concerns 
regarding costs associated with future R.S. 2477 highway claims. Pos- 
sible impacts related to wilderness follow. 


The federal agencies that manage substantial acreages of federal land 
and are the most likely to be affected by recognition and use of R.S. 
2477 rights-of-way are the BLM, National Park Service, U.S. Fish and 
Wildlife Service, and the Department of Agriculture's U.S. Forest 
Service. 


The missions of these agencies are summarized briefly below. 


National Park Service--preservation of natural values in National 
Parks, National Monuments, National Recreation Areas, Wild and 
Scenic Rivers, trails, etc., while providing for public use and enjoyment. 
No activity can be authorized which is in derogation of Park values and 


purposes. 
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Common mandate for 
protection could be 
compromised 


Change of use could 
cause impacts 


Resource management 
plans compromised 


New claims continue to 
be filed 
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U.S. Fish and Wildlife Service--management of National Wildlife Ref- 
uges for protection of migratory waterfowl and consultation under the 
Endangered Species Act and other protective legislation. 


U.S. Forest Service--management of the National Forest System, includ- 
ing many National Recreation Areas and National Forest Monuments, 
according to the principles of multiple use and sustained yield. R.S. 2477 
rights-of-way affect substantial National Forest areas. While some R.S. 
2477 rights-of-way do limit the agency's management discretion, other 
such rights-of-way provide important public access to the National For- 
ests. The Forest Service endeavors to retain historic public access. 


BLM--management of the public lands, including National Conservation 
Areas and Areas of Critical Environmental Concern according to prin- 
ciples of multiple-use and sustained yield. 


Every federal agency shares a common mandate for use and protection of 
federal lands and resources within a framework of long-term stewardship. 
Recognition and use of R.S. 2477 rights-of-way could interfere with and 
prevent effective management of the individual and common objectives of 
the affected agencies in some cases. The ability of federal managers to 
implement management plans and meet the requirements of federal laws, 
such as the Wilderness Act, Endangered Species Act, Clean Water Act, 
Archaeological Resources Protection Act, National Historic Preservation 
Act, etc., would be compromised if they are required to continue indefi- 
nitely recognizing R.S. 2477 rights-of-way. 


Changing the use or status of individual R.S. 2477 highways in conflict 
with federal purposes could cause localized impacts. For example, road- 
widening may directly impact natural resources contiguous to the right-of- 
way. Converting a rough, four-wheel-drive road into a paved thoroughfare 
could lead to direct impacts resulting from better access to, and increased 
use of, sensitive locations. 


The recognition of additional R.S. 2477 rights-of-way within a federal unit 
could lead to more substantial problems. Without the ability to manage 
access, the ability of federal managers to implement short- and long-term 
resource management plans could be seriously compromised. 


This potential problem of impact on management due to R.S. 2477 is 
aggravated due to the inchoate nature of the grant. New claims for rights 
may surface at any time, frustrating a manager’s ability to plan. Related to 
this is the concern that as more time elapses between 1976 (the date the 
statute was repealed) and new R.S. 2477 claims, it will become harder to 
trace the evidence needed to make an accurate validation determination. 
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Impacts on wilderness 
designations 


Degree of Impact Depends on 
Scope of Right-of-Way 


Significant roads normally 
a benefit rather than a 
problem 


Concern over primitive 
roads 


Federal agencies manage designated wilderness areas and proposed 
wilderness according to principles outlined in the Wilderness Act of 
1964. It is argued that the assertion of R.S. 2477 rights-of-way in 
proposed wilderness areas could be used as a tool to defeat wilderness 
designation because by definition the area must be roadless. 


Concern over the ability to manage according to agency mandate is also 
a particularly sensitive issue in National Parks, Wildlife Refuges, and 
other similar federal reservations. These areas have been set aside for 
preservation rather than multiple use purposes. R.S. 2477s within the 
boundaries of these areas could compromise the specific purposes and 
values these areas were established to protect. 


These issues are of great interest in Alaska, where concerns over both 
access and the conservation of environmental values are intense. The 
large number of more recently established federal parks, refuges, etc., 
in Alaska create special access and management issues. 


Assessing the extent of impacts of R.S. 2477 claims on the management 
of federal lands is difficult. Confusion over the law and its application 
further clouds this evaluation. However, an important correlation can 
be made in many cases between the types of rights-of-way that may 
qualify as R.S. 2477 highways and the extent of impacts that could 
occur. 


Generally, existing significant roads pose limited potential for conflict 
with federal management purposes. In many cases, these roads are 
major travel corridors providing access for commercial and recreational 
activities. As some members of the public have commented, these R.S. 
2477 highways benefit both the federal managing agency and the public 
in a number of ways. This is particularly true in situations where state 
or local governments provide maintenance or other services to facilitate 
access. 


Conversely, there is greater potential for adverse impacts to the man- 
agement of federal lands if primitive roads--normally characterized as 
jeep trails, constructed through use only--are asserted and deemed valid 
R.S. 2477 highways. 


If primitive roads are recognized as valid R.S. 2477 highways, there is 
greater opportunity for conflict because this type of access and associ- 
ated use poses more potential for negative impacts to resources and 
sensitive locations. Without the option to regulate vehicle access, 
federal managers may not be able to mitigate adverse impacts or man- 
age for nonmotorized types of experiences. 
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Conversion of Rights from 
Unimproved Road to 
Improved Road 


Reduced ability to protect 
resources 


The extent of the ability to 
require mitigation is 
unclear 


Agency Costs 


The issue of impacts related to a change in use when a holder decides to 
develop or extend rights on an R.S. 2477 highway is addressed next 
under this heading. 


Quite often, continued use of an R.S. 2477 highway has minimal impact 
on the management of federal lands as long as that use continues in the 
Same manner and degree. However, should there be a change in use to 
recognized R.S. 2477 highways, the potential for adverse impacts in- 
creases. If recognized rights-of-way are substantially improved or if the 
scope and use are significantly changed, the ability of federal land man- 
agers to protect important resources is reduced. 


For example, simple road maintenance may improve access and benefit 
all. But, road widening or realignment could potentially cause damage to 
adjacent resources that a federal manager may have difficulty controlling. 
Converting a jeep trail to accommodate heavy commercial traffic is 
another example of a situation that could impose various impacts on 
federal lands. 


Under current policy, federal managers have no effective mechanism to 
review an R.S. 2477 highway holder’s plans for maintenance or improve- 
ment to identify mitigation measures necessary to meet legislative man- 
dates, including protection of cultural properties, management of habitat 
for sensitive plant and animal species, and management of federal land 
for wilderness values. Furthermore, due to conflicting interpretations of 
the statute and the lack of precise DOI procedures, federally imposed 
limitations or mitigation requirements have been challenged, making it 
difficult for land managers to meet legislative obligations. The DOI 
intends to further explore its legal authority and obligation to manage 
R.S. 2477 on federal land. 


Agency costs regarding R.S. 2477 can be broken down into two general 
categories--personnel costs relating to the administration of claims, and 
costs associated with litigation. Administrative costs include the cost of 
making administrative determinations and the cost of managing rights-of- 
way once they are recognized. Administrative determinations include 
costs of processing claims, reviewing historical records to determine 
unreserved status, and field examinations of claimed rights-of-way. 
Agency costs have been estimated to be between $1,000 and $5,000 per 
claim. The cost of managing recognized R.S. 2477 rights-of-way prima- 
rily involves working with the holder of the right-of-way when changes 
are planned. This cost is extremely variable based on a number of fac- 
tors, and is not reflected in the figures above. 
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In addition, agency litigation costs are extremely difficult to estimate, 
but experience has shown that R.S. 2477 litigation can be protracted 
and expensive. Litigation costs are expected to remain high until 
administrative, legislative or judicial action clarifies the R.S. 2477 
controversy. 


Wilderness areas and Wilderness Study Areas (WSAs) are roadless by 
Wilderness definition and preclude any recognition of R.S. 2477 rights-of-way. 

BLM has been informed by two Utah counties that they intend to 

pursue quiet-title actions on a road in an existing WSA. . 


The effect of recognition and use of R.S. 2477 rights-of-way on man- 
ageability of wilderness areas and WSAs is a special concern. It is this 
topic that elevated the R.S. 2477 issue to Congressional attention. 


If federal managers cannot prevent improvement and use of recognized 
Wilderness manageability R.S. 2477 rights-of-way, protection of wilderness values, such as 
compromised naturalness and outstanding opportunities for solitude and primitive 
recreation in wilderness areas and WSAs, could not be ensured. The 
manageability of the area for protection of wilderness values would be 
compromised. 


If primitive access routes are recognized as R.S. 2477 highways, large 
areas of public land in some areas currently proposed for wilderness 

Wilderness proposals designation by various public-interest groups may be disqualified. 
Citizen wilderness proposals on BLM lands in Utah and in the Califor- 
nia Desert Conservation Area are two examples of this situation. 


When assessing the extent of impacts of R.S. 2477 on wilderness 
management and potential designations, one can again make a distinc- 

Mechanically constructed tion between well-established, significant roads and primitive roads. 

vs. primitive roads Well-established roads that have been constructed through some type of 

mechanical means pose no threat either to existing or potential wilder- 
ness. However, there is great concern over potential impacts to areas 
under consideration for future designations if primitive routes con- 
structed by the mere passage of vehicles are deemed valid existing R.S. 
2477 highways. 


Responses from public scoping echoed the impacts addressed above in 
many instances and in some cases expressed very different perspectives 
on impacts of R.S. 2477 on management of federal lands. The impacts 
identified by the public are listed below: 
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Constituency Concerns 


BLM has been informed that Millard County, Utah, intends to 
file suit for quiet-title to a road in the King Top WSA. 


Public lands cannot be managed by BLM as Congress intends 
when the lands are covered with a “spaghetti plate” of rights-of- 
way. 


It should be recognized by federal land managers that their 
activities on the land are made possible largely because counties 
have exercised their rights pursuant to R.S. 2477. An extensive 
network of roads has been built and maintained at the expense 
of local government and taxpayers and to the benefit of the 
nontaxpaying federal agency managing the land. 


Current and potential R.S. 2477 roads disrupt management of 
federal lands and threaten resources and public purposes and 
values of public land. 


Incomplete records and confusion over the law and its applica- 
tion make it difficult to inventory, thus assess, impacts of 
potential R.S. 2477 claims. 


It does not serve the public interest to allow abandoned rights- 
of-way to be converted to other purposes that may be incompat- 
ible with current purposes. 


Denial of R.S. 2477 rights-of-way does not mean that access has 
been eliminated; it merely leaves access under the management 
and jurisdiction of BLM or other federal agencies. This is 
precisely what Congress intended in the passage of FLPMA. 


There is the potential to misuse this law greatly in a way that 
would destroy so much important wildlife and recreational 
lands and corresponding local and regional economies. 


Congress did not designate National Parks, Refuges, and Forests 
in Alaska to protect wilderness and wildlife values with the 
notion that an ancient claim could be upgraded, reconstructed, 
or converted to uses that are incompatible with the conservation 
purposes established by law. 


Confirmation of pending or potential R.S. 2477 assertions 
would degrade or disqualify areas of public lands designated or 
proposed for designation as wilderness. 
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Impacts on Multiple- 
Use Activities 


° The original intent of R.S. 2477 was to open the West. The 
BLM is abusing the original intent of the law by using it 
to increase their control over some roads. 


General comments and information regarding impacts of R.S. 2477 
claims on multiple-use activities will be discussed first under this 
general heading. Specific discussions relating to recreation, the mineral 
industry, grazing, and the forestry industry will follow. 


The U.S. Forest Service and the BLM are the principal multiple-use 
land management agencies of the Nation. The public lands under the 
jurisdiction of these two agencies provide for a wide variety of con- 
sumptive and nonconsumptive uses, including mining, ranching, for- 
estry, and recreation, to name a few. 


Most of these activities have taken place on the public domain since the 
settlement days of the West. As these uses developed, so did an infra- 
structure of roads to support these activities. This historical network of 
roads, largely still in use today, was created in a number of different 
ways and by a number of different interests. Most roads were devel- 
oped by users of the public lands; a few were developed by federal 
management agencies; and others were established by State and local 
governments. Access to federal lands that may be provided by these 
roads may be very important to multiple use activities. 


A portion of this road system was developed under the authority of the 
R.S. 2477 grant. These R.S. 2477 highways continue to provide sig- 
nificant benefits not only to public land users but also to the managing 
federal agency as well. For example, the U.S. Forest Service encour- 
ages the use of R.S. 2477 to keep open historical public access to 
federal lands across lands now in private ownership. Many of these 
R.S. 2477 highways provide essential access, facilitating public land 
uses, protection, and management. This system has been developed 1t 
little or no cost to federal agencies or to taxpayers at large. The costs of 
acquiring access by other means can be high. 


R.S. 2477 was neither the only, nor perhaps even the dominant, method 
by which citizens gained access to their public lands. A great deal of 
access has been and continues to be developed through casual use. The 
public lands and the roads across them are largely open and available to 
use without the need of a right-of-way or other formal authorization. 
Access for some multiple-use activities is allowed because of implicit 
authorities within related legislation. For example, the Taylor Grazing 
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Act and the Mining Act of 1872 have been interpreted as providing 
reasonable access for individuals engaged in those activities on the 
public land. 


Access in support of multiple-use activities is an integral part of agency 
planning. Access related to grazing, mining, forestry, recreation, etc., is 
a key element of Forest Service and BLM management plans. 


While R.S. 2477 played an important part in building the road infrastruc- 
ture system on the public lands, its role should not be overstated, for at 
least two important reasons: 


1. R.S. 2477 is only one of several different ways that access 
has been developed, and other viable alternatives continue to provide 
access to and across federal lands. 


2. For numerous reasons detailed earlier in this draft report, it is 
not clear what percentage of the existing road infrastructure 
system on the public lands is attributable to the R.S. 2477 grant. 


It is very clear, however, that the entire road system that developed 
across the public lands prior to 1976 was established and is in use today 
with very few R.S. 2477 right-of-way claims asserted or recognized by 
federal agencies or the court system. 


Because of this, it is reasonable to assume that current and potential R.S. 
2477 claims will continue to have little overall impact on multiple-use 
activities. Access for a wide variety of multiple-use activities has been 
available on the public lands and that situation will continue regardless 
of the recognition of R.S. 2477 rights-of-way. This is especially true for 
significant roads that were established by the grant. These well-estab- 
lished travel corridors will continue to support public land access and 
activities. 


The potential effect of recognition and use of primitive roads as R.S. 
2477 highways is greater than continued use of significant roads because 
of potential improvements to the primitive roads and increases in use. 
The nature of the related impacts is described below under individual 
activity headings. 
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Recreation Activities 


Mineral Industry 
Activities 


Livestock Grazing 


Forestry 


Impacts to recreation vary depending on the type of recreational activity 
pursued. Some supporters of motorized recreation feel that current and 
potential R.S. 2477 claims could have a positive effect on their activi- 
ties. This is because extending claims could maximize access options 
and perhaps provide an opportunity to maintain or even reopen areas 
currently closed by agencies. 


Other recreationists feel that the proliferation of R.S. 2477 rights could 
adversely impact their enjoyment of wilderness and other uses of public 
lands that are not compatible with motor vehicle use. 


Both types of impacts described above are more likely if primitive 
roads are recognized as R.S. 2477 highways. 


Overall impact to the mineral industry from recognition or use of R.S. 
2477 rights-of-way would be minor. A number of public respondents 
did state that R.S. 2477 rights-of-way were essential because they help 
to maximize access options for exploration and development. Although 
this could be true in limited situations, particularly if primitive roads 
are deemed valid R.S. 2477 highways, the availability of access under 
casual use, provisions for access under the mining law, and alternative 
methods of obtaining a right-of-way under FLPMA and other laws 
combine to provide other means of ensuring continued access by 
miners. 


The overall impact of current and potential R.S. 2477 claims on grazing 
activities is also minimal. The availability of access under casual use, 
implicit provisions of the grazing regulations, and other alternative 
methods of obtaining access provide adequate means of ensuring 
continued access by livestock operators. 


The overall impact of current and potential R.S. 2477 claims on forestry 
uses of the public lands is minimal for the same general reasons stated 
above. Many National Forests are surrounded by private lands and 
securing access to them is more of a problem than controlling access 
across them. R.S. 2477, along with other access acquisition authorities, 
is valued by the U.S. Forest Service as a cost effective way of providing 
public access. 
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: Many respondents felt that multiple-use management objectives should 
Constituency be placed above the objectives of holders of R.S. 2477 rights-of-way. 

Concerns However, some felt that R.S. 2477 claims should mandate reconsidera- 
tion of federal management objectives. Other concerns are listed as 
follows: 


° BLM is violating the intent of both statutes by granting R.S. 
2477 pro forma and by limiting the Secretary’s ability to retain 
and manage public lands for multiple use and sustained yield 
with an emphasis on land-use planning, protection of the envi- 
. ronment, and involvement of the public in decisionmaking. 


° A conflict between management objectives and an R.S. 2477 
claim is grounds for reconsidering the management objective. 


° A functional R.S. 2477 will go a long way toward opening up 
our public lands for public use and enjoyment and curtailing 
exclusive use, commercialization for profit, and de facto man- 
agement of public lands. 


° The mineral industry depends on unimpeded access to remote 
areas of the public domain. Any attempt to restrict the scope of 
valid existing rights established under R.S. 2477 will directly 
hamper mineral exploration and development that is absolutely 
vital to this country’s economy and national security. 


° Access across public lands to private lands is of particular 
concern because of patented mining claims surrounded by 
public lands and the railroad checkerboard system of land 
ownership. 


° Existing regulations pertaining to several multiple-use activities 
contain access provisions, such as the mining regulations under 
43 CFR 3809, precluding the need for other authorizations such 
as FLPMA or R:S. 2477. 


Impacts from current and potential R.S. 2477 claims on access to 
‘ Impacts On Access federal, private, state, Alaskan Native, and Indian lands will be dis- 
cussed under this heading. 


Access to significant areas of public lands is an important issue. As 
outlined in the Government Accounting Office report of April 1992 
(Federal Lands--Reasons for and Effects of Inadequate Public Access), 
approximately 700 million acres are owned by the federal government. 


To Federal Lands 
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This land contains many resources (both consumptive and 
nonconsumptive) of value to the American people. Intermingled with 
these lands are state, local government, tribal, corporate, private, and 
other lands. This fragmented pattern of ownership, especially in the 
West, makes it difficult in many instances for the public to access 
federal land easily or legally. Unless the federal, state, and local gov- 
ernments obtain additional access or identify and maintain existing 
legal public access routes, non-federal landowners can often control or 
deny public access to federal land. 


In recent years, there has been more focus on and analysis of this 
situation by some federal agencies. What are now private and state 
lands may, in some cases, have included valid R.S. 2477 highways 
when they were conveyed out of federal ownership. When this histori- 
cal access is closed by private land owners, the public may be deprived 
of access or may be charged a fee to access federal lands. Federal land 
managers have lacked adequate resources to gain legal access across 
these lands. 


Recent actions to reopen or prevent closing of historical public high- 
ways pursuant to state law have been actively pursued by private 
citizens and by the federal government. The U.S. Forest Service and 
the BLM have entered into agreements with some private citizen 
groups to pursue reopening of closed historical access across private 
land where such routes may qualify as public highways under appropri- 
ate state law. 


In addition, the BLM in Colorado, in conjunction with the DOI Re- 
gional Solicitor’s Office, has been reviewing access needs across 
private lands. Where review finds that there is a valid public highway 
under Colorado state law, the private landowner is notified and BLM 
manages the public lands assuming there is legal public access. Other 
BLM State Offices are looking at this approach and are assessing its 
applicability to their access management. 


Inherent in private property ownership is a need for some sort of access 
to the property. Access also affects the value of private lands through 
the appraisal process. Many parcels of private land are reached by 
routes across federal lands. Management of motorized vehicle use over 
federal lands would directly a” and enjoyment of the private 
lands, especially if the only access i:vute is across federal lands. Some 
of those routes may be valid highways under appropriate state law. 


To Private Lands 
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To State Lands 


To Alaskan Native Lands 


When private landowners pursue formal authorization of access to their 
private property, the cost of access may be a prime consideration. 
There may be significant costs associated with formal authority to 
construct, operate, and maintain such access. If an access route exists 
that might be considered a public highway and thus not require a land- 
owner to undertake these costs, this would probably be the preferred 
method of access. However, R.S. 2477 is clearly only a grant for a 
“public highway,” and would not be applicable as authority for a strictly 
private road. 


Many parcels of state land are reached by crossing federal land. Use of 
state lands by state leaseholders, other users, and the public can be 
significantly impacted by federal actions regarding management of 
access on federal land. State lands can consist of both trust and sover- 
eign lands. Trust lands are generally managed by the respective states 
to maximize revenue generation in support of schools and other govern- 
ment services. 


While a federal district court has addressed the right of access to state 
trust lands within WSAs in Utah and has stated that there is a right for 
such access, the question of the right of access to state lands in other 
states, as is reasonably necessary to the economic development of such 
lands, is not so clear. 


R.S. 2477 highways are a valid method of securing historic access to 
State lands, but they are not available prospectively. The attractive 
feature for states and localities of R.S. 2477 is that, under current 
policy, no regulatory obligations are imposed, unlike other right-of-way 
authorities. 


Access affects the value of state lands just as it does private land. The 
value of state lands may also be impacted based on the potential for 
R.S. 2477 rights-of-way across the land. 


It was the intent of Congress to resolve aboriginal claim issues in 
Alaska with the Alaska Native Claims Settlement Act (ANCSA). 
Between this act and the Native Allotment Act of 1906, Native lands 
have taken on a unique and prominent aspect in Alaska. Native lands 
conveyed to Alaskan Natives have been not only used for the continua- 
tion of traditional culture, but also for the provision of economic devel- 
opment. 


Access has been an important component of this issue. Access to and 
across Native lands is essential for the future economic development of 
Alaska, but there is a concern that uncontrolled access will impact the 
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To Indian Lands 


traditional lifestyles of Alaskan Natives and lessen their ability to 
manage lands for their benefit. Important historical subsistence re- 
sources may exist on Native lands and on adjacent federal lands. Ac- 
cess to subsistence areas by contemporary access modes such as snow- 
mobiles and all-terrain vehicles is considered by some Native peoples 
as critical to subsistence uses. 


As discussed previously, the lack of development of a traditional access 
network in Alaska has resulted in unique access methods. Alaska 
Natives have depended on the use of traditional lands and access routes 
for subsistence. With the selection and conveyance of lands to for- 
profit corporations established by and for Alaskan Natives, the value of 
access has become an important issue. 


Section 17(b) of ANCSA addressed the issue of reserving easements 
across Native lands conveyed to Native corporations. Physical access 
may exist to many Native lands, but formal authorizations over inter- 
spersed federal, state, and private lands generally do not exist. Costs 
associated with acquisition of other formal authorizations across federal 
and other lands may be a significant impact to Native landowners in 
Alaska or to the state of Alaska. 


Most Indian Reservations in the Lower 48 States were established by 
Congress prior to the development of extensive infrastructure and road 
networks. Access to Indian lands is much the same as access to state 
and private lands, including Interstate, federal, state, and county roads. 
Access to Indian lands has not been identified as an issue through 
public comments, and little impact is anticipated to Indian lands as a 
result of existing or potential R.S. 2477 claims. 


There could be impacts on access to Indian religious and cultural sites 
located outside Reservations. These sites have been determined by the 
courts in some cases to be Indian lands. Access to these areas could be 
impacted, but the extent of the impacts is not known. No comments 
were received that addressed this issue. 


Many commenters on this study reiterated access concerns and sug- 
gested that Federal land managers take a more aggressive role, includ- 
ing the use of R.S. 2477, to lessen what they considered to be an access 
dilemma. These concerns include access to and across private lands. 
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; a Many comments stated that Alaska, for a variety of reasons, posed a 
Constituency Positions ,,ecial situation and that R.S. 2477 access is particularly critical to that 
state. Contributing factors include the state’s large federal land base, 
coupled with the fact that much of the private, State, and local property 
has recently been established from federal lands. 


Other typical comments included: 
° R.S. 2477 maximizes access options. 


° Federal, state, or private individuals should reestablish R.S. 
2477 rights-of-way on roads currently blocked by private 
landowners in order to gain access to public lands. 


° Maintaining R.S. 2477 rights-of-way across private lands 
ensures future access of the public to public lands. 


° R.S. 2477 facilitates access to private lands. This is particularly 
important in the West, where land ownership patterns are often 
checkerboarded or where large areas of public lands surround 
private inholdings. 


° R.S. 2477 may present an opportunity to gain access to areas 
currently closed, both public and private. 


° Denial of R.S. 2477 does not eliminate access. It merely leaves 
access under the jurisdiction of the federal land manager. 


° Access across public lands to private lands is of particular 
concern because of patented mining claims surrounded by 
public lands and railroad checkerboard. 


° Average citizens will never see access with Title XI. There are 
too many loopholes; even major corporations won’t use it. 


° FLPMA and ANILCA are inadequate and do not provide the 
flexibility that R.S. 2477 provides to state and local govern- 
ment right-of-way needs. 
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Impacts to State and Local 
Governments 


Constituency Concerns 


Some state and local governments view access pursuant to R.S. 2477 as 
a very Significant issue. Their concern is not necessarily in maximizing 
public highways under their management, but preserving their ability to 
expand and upgrade their transportation systems to provide for road 
safety and future growth. Local interests fear that their economies and 
infrastructures may be limited or diminished if federal lands and re- 
sources are unavailable for development. Such limits will translate to 
lower tax bases for government services, loss of employment opportu- 
nities for present and future generations, and the potential loss of local 
control over their own destinies. 


State and local governments also sometimes argue that R.S. 2477 is a 
blanket authority that was granted to local government to build access 
across the public domain for purposes of public convenience. They 
argue that the grant was without reservation, irrevocable, and that any 
taking of the right-of-way must involve compensation. 


The following comments summarize many of the additional concerns 
expressed by or about state and local government entities. 


Because R.S. 2477 rights-of-way were historically available and stimu- 
lated road building, some state and local interests would like to retain 
its availability. Other right-of-way authorities are, of course, available, 
but are less desirable because they involve more federal control. 


° R.S. 2477 has provided state and local governments greater 
flexibility in administering lands within their jurisdictions and 
provided access to neighboring public and private lands. 


° Federal government is undoing policy that was made for the 
public. 


° R.S. 2477 was a blanket authority granting the right to local 
government to build access across the public domain for the 
purposes of public conveyance and convenience. The right 
granted was total and without reservation. 


° Once accepted, rights-of-way created under the R.S. 2477 grant 
are irrevocable. Any taking of the grant must involve some 
form of compensation to the affected state‘s). 


° The right granted by Congress in 1866 and the work and ex- 
pense of local citizens pursuant to this right must not be treated 
casually by either federal managers or the U.S. Congress. 
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The benefits accrue to all the people while the sacrifices made 
to create them were made by the few living in the local areas. 


° Many counties in the Western States are not financed to fight 
the legal battles to get these rights-of-way reopened for use by 
public agencies and the general public. 


° The ability to assert rights-of-way is an important land manage- 
ment component that allows county and local governments the 
flexibility to administer lands within their jurisdiction and 
ensure access to citizens as deemed necessary. To repeal, limit, 

- or diminish this statute would cause undue hardship on locai 

governments and small rural communities. 


° Counties have expended large sums of money for construction 
and maintenance--money, or some portion thereof, that would 
otherwise have been shouldered by the federal government. 


. R.S. 2477 rights-of-way must be recognized as inseparable 
from other essential rights vital to the interests and stability of 
local economies and cultures. 


° Federal agencies should coordinate with local government and 
document existing standards in land-use and resource-manage- 
ment plans. 

° A confirmation process should be established whereby all 


individuals and State and local governments with unresolved 
R.S. 2477 claims would be required to submit proof of the 
validity of their claims to the DOI for confirmation. 


° An extensive network of roads has been built and maintained at 
the expense of local government and local taxpayers and to the 
benefit of the nontaxpaying federal agency managing the land. 


° State and local governments view R.S. 2477 rights-of-way as 
property assets. Loss or reduction of use may constitute a 


taking necessitating compensation. 


a ° States owning trust lands requiring that the lands be used for the 
support of the common schools and other specified institutions 
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are concerned that federal actions not preempt or limit their 
ability to fulfill their trust responsibilities to act for the sole 
benefit of their beneficiaries. 


Denial of R.S. 2477 claims may result in heavy legal costs to 
federal agencies and the federal treasury as affected parties seek 
compensation. 
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Currently Available Access 
Authorities 


Although R.S. 2477 was repealed in 1976, it is perceived by many to be 
the only method of obtaining access to federal lands. This 
misperception has inflamed some users of public lands. Access is a key 
component of federal land management. Federal lands are currently 
managed to provide access in a variety of ways under several provisions 
of law. 


Most access occurs without any special authorities or privileges ex- 
tended. Refuge and park visitors or public land users travel under the 
terms of casual use or other implied rights that do not require a right-of- 
way or other authorization. 


Additionally, there are current right-of-way authorities that provide 
access on federal lands other than R.S. 2477, such as Title V of FLPMA. 


This section describes these access alternatives. First, alternative meth- 
ods of obtaining access are discussed. Second, the legal authorities to 
grant rights-of-way on public land which are available to different 
agencies are described. 


Alternatives to Rights- 
of-Way 


Access for Casual Use 


The access methods described below are not a complete list of all avail- 
able means of access. They indicate the types of access that exist. 


"Casual use” means activities that do not ordinarily cause any appre- 
ciable disturbance or damage to public lands, resources, or improve- 
ments; those types of activities do not require a right-of-way grant or 
temporary-use permit pursuant to regulations. Casual use of public 
lands is provided for under a number of different regulations, for mining, 
leases and permits, and rights-of-way and other activities. The regula- 
tions at 43 CFR 2800 define casual use on lands managed by BLM in 
terms of right-of-way uses. For the most part, this policy also applies to 
National Forest lands. 


Casual use generally includes foot traffic and the use of horses or pack 
animals, although in a few instances, such traffic is prohibited to protect 
resources. Off-highway vehicle use is also recognized by BLM and the 
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Implicit Authority 


Acquisition of Access Routes 


Road and trail easements 


Purchase of land 


Land exchange 
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Forest Service as casual use except where areas are designated as open 
only to the use of existing roads and trails, or closed to off-highway 
vehicle use. Casual use of NPS lands generally does not allow for off- 
highway vehicle use. 


A right of reasonable access can be implied for those engaged in valid 
uses of the public lands. For mining claims, for mineral leasing, live- 
stock grazing, and other uses, access is available across federal lands to 
reach the allotment or permit area. Courts have found that federal 
agencies must provide reasonable access to unpatented mining claims 
when requested. 


Sections 1323(a) and 1323(b) of ANILCA provide for reasonable 
access to inholdings within National Forests and within blocks of 
public land managed by BLM. 


There are several methods by which local, state, and federal agencies 
and other entities can acquire access to federal land across non-federal 
land by acquiring either easements or title to non-federal land. When 
this is accomplished, access can be managed as part of the adjacent 
federal lands by the managing federal agency. 


Road or trail easements are acquired by federal agencies across private 
or state land when access is needed. This method involves negotiations 
with the landowner(s) and the compensation of fair market value for the 
easement acquired. This is a commonly used method of acquiring 
needed access to federal lands. 


Acquisition of title to non-federal lands is very similar to the acquisi- 
tion of easements by federal agencies. This method of acquisition 
differs in that federal agencies acquire (purchase at fair market value) 
title to property that has been identified as needed for federal-agency 
management and use. Acquisition of title to non-federal land that is 
contiguous to federal land allows the federal agency to provide access 
via existing routes that may cross the acquired land or to develop new 
access routes, if needed. 


Acquisition of land or interest in land, including easements, can also be 
accomplished through the consummation of a land exchange with the 
non-federal party. Exchanges of land may be made if there is a finding 
that the public interest is well served and that the values of the non- 
federal lands or interests are greater than the values and objectives of 
the federal lands to be conveyed. Federal agencies may then manage 
the lands acquired through exchange in a manner that provides reason- 
able access to the agency, public land users, and the public. 
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Reciprocal Access 
Agreements 


Access is sometimes obtained through reciprocal road agreements between 
a federal agency and parties seeking access across federal land. Reciprocal 
agreements can be developed that give each party the access desired. This 
authority is contained at 43 CFR 2801.1-2.1. 


Alternative Right-of- 
Way Authorities 


Title 23 of the Federal-Aid 
Highway Act 


FLPMA Title V 
Right-of-Way 


Agency Authorities 


U.S. Fish and Wildlife Service 


U.S. Forest Service 


R.S. 2477 is not the only right-of-way authority available for roads, and 
because it was repealed in 1976, it cannot be used to establish rights-of- 
way that were not yet in existence at that time. However, land managing 
agencies are authorized to grant rights-of-way under other legal provisions. 
Resolution of the R.S. 2477 issue does not affect these other provisions. 
The following brief descriptions are offered as alternative right-of-way 
authorities. Any right-of-way sought that cannot be proven to have existed 
before 1976 and any future rights-of-way must use these authorities. 


The U.S. Department of Transportation can appropriate highway rights-of- 
way under Title 23 of the Federal-Aid Highway Act. The appropriation is 
subject to conditions deemed necessary by the Secretary of the Interior and 
the Secretary of Agriculture to protect the federal land and public interest. 


FLPMA Title V replaced R.S. 2477. It authorizes the granting of rights-of- 
way, to any qualified public land user. It incorporates the provisions of the 
National Environmental Policy Act and other applicable legislation into the 
right-of-way process. Impacts to public lands can be mitigated through 
terms and conditions of the right-of-way grant. Agency regulations and 
manuals clearly define the process. In some states, counties are relinquish- 
ing R.S. 2477 rights-of-way in favor of FLPMA rights-of-way. 


Several federal agencies have specific authorities unique to the agency. A 
brief discussion follows. 


The U.S. Fish and Wildlife Service has right-of-way authority (SO CFR 29) 
promulgated pursuant to the National Wildlife Refuge System Administra- 
tion Act (16 U.S.C. 668 dd(d)). Under these regulations, a right-of-way 
must be certified to be compatible with the purposes for which the refuge 
was established or cannot granted without explicit authorization by Con- 
gress. Additionally, the U.S. Fish and Wildlife Service is authorized to 
issue special-use permits for uses that existed at the time of the creation of 
the Refuge. These permits contain stipulations and conditions to protect 
Refuge values. 


The Enabling Act for the National Forest System was passed in 1891, thus 
creating a movement for separate forests and additions to forest reserva- 

tions to be created by Acts of Congress and Presidential Proclamations. 
Except for entries under the mining laws and water right appropriations, 
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Special Alaskan 
Right-Of-Way Authorities 


17(b) Provision of ANCSA 


Title XI of ANILCA 


this closed the national forests to any more unilateral appropriation of 
public land for roads and trails. The method of creating rights-of-way 
for roads and trails on the national forest under state law stopped. 
Management of those existing public roads and trails on the national 
forests continued to be under the jurisdiction of the counties unless 
abandoned under state law provisions. 


In addition, the U.S. Forest Service has authority to issue rights-of-way 
under FLPMA and the Forest Road and Trail Act (FRTA; 16 U.S.C. 
§533). The Forest Service may grant rights-of-way where parties show 
a need consistent with the planned uses of the forest. 


The National Park Service lacks general authority to issue rights-of-way 
across units of the National Park System for roads, with certain excep- 
tions on a unit-by-unit basis. 


There are some unique legal authorities to issue rights-of-way in Alaska. 
These include easements reserved under the authority of Section 17(b) 
of the Alaska Native Claims Settlement Act (ANCSA) and the Trans- 
portation and Utility Corridor system process under Title XI of 
ANILCA (43 CFR Part 36). 


Section 17(b) easements provide limited access over lands conveyed to 
native Alaskans. These easements are very limited in width and use. 
The regulations governing Section 17(b) easements are found at 43 CFR 
2650.4-7. The following criteria must be met to permit a reservation of 
an easement: no other reasonable alternative route of transportation 
across publicly owned land can exist; they must be limited in number 
and not be duplicative; they must be limited in use and size; and must 
follow existing routes of travel unless otherwise justified. 


Title XI of ANILCA provides a process for establishing rights-of-way 
over, across, and through designated Conservation System Units and the 
National Conservation and National Recreation Areas. Title XI rights- 
of-way are available for new roads, pipelines, and other transportation 
and utility systems. 


The process is perceived to be very burdensome, because it requires 
compliance with the National Environmental Policy Act and approval of 
each (possibly several) affected agencies. Several small scale single 
agency Title XI rights-of-ways have been processed by the U.S. Fish 
and Wildlife Service and the National Park Service in Alaska. Two 
major Title XI right-of-way applications have been filed by the state of 
Alaska with the Alaska Region of the National Park Service. 


Recommendations--R.S, 2477 —— 


In the Conference Report on the Fiscal Year 1993 Appropriations Bill 
for Interior and Related Agencies, Congress directed the Department of 
the Interior to study the history, impacts, status, and alternatives to R.S. 
2477 rights-of-way and to make sound recommendations for assessing 
claims. The Department understands that its recommendations must 
take into account the intent of R.S. 2477 and the Federal Land Policy 
and Management Act (FLPMA), and that any proposed changes in use 
of valid rights-of-way must be in accordance with applicable law. 


The Department directed the Bureau of Land Management, Utah State 
Office, to take the lead in investigating this issue and preparing a report 
to Congress. Public participation was obtained in two stages. Prelimi- 
nary “scoping” meetings were held in December 1992 and January 1993 
in eight western cities. Over 6000 pages of public comments were 
received and reviewed. These comments were instrumental in preparing 
the March 1993 draft report, which was circulated to approximately 
4000 interested parties. Seven additional public meetings were held on 
the draft report and attended by nearly 400 people. Approximately 1000 
pages of further comments were provided to the Department. All com- 
ments received before May 7 were reviewed in preparation of the final 
report, even if received after the public comment period closed. 


The Department’s draft report outlined five general alternatives for 
addressing R.S. 2477. These alternatives were intended to generate 
comment and discussion that would aid the Department in making 
recommendations in the final report. The comments received were 
beneficial in development of the recommendations that follow. 


Although R.S. 2477 was repealed in 1976 by FLPMA, a law that charted 
new directions for public land management, valid existing rights under 
R.S. 2477 at the time of repeal were protected. The final report contains 
extensive information about the history, status, impacts, and alternatives 
to R.S. 2477. It is intended to help Congress and the public, as well as 
the Department, to understand this often misunderstood issue and put it 
in perspective. 


, To provide sound recommendations, the Department must move beyond 
description and discussion. It must grapple with unresolved conflicts 
and must help provide answers to several important questions, including: 
what are valid existing rights, what are the proper roles of holders of 
those rights and the managers of the land they traverse, and what is the 
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relationship between R.S. 2477 and the modern legislation that dictates 
current federal responsibilities. 


Some of these answers must ultimately and finally be provided by the 
courts. But the Department of the Interior should be engaged in these 
questions, to bring its expertise to bear on them. To this end, the appro- 
priate officials of the Department have been directed to begin work 
immediately on a rulemaking on R.S. 2477, and to publish proposed 
regulations promptly. The process of rulemaking will furnish a regular- 
ized process for exploring and resolving the many legal and policy 
questions inherent in this issue, providing uinple opportunity for the 
public, affected states, other federal agencies, and Congress to partici- 
pate. 


Questions that will be addressed in the rulemaking include: 


° Appropriate definitions of the statutory terms construction, 


highways, and public lands not reserved for public purposes. 

° The respective roles of, and relationships between, federal and 
state law in defining key terms and resolving other issues. 

° The extent of the Department’s authority and obligation to 


manage R.S. 2477 rights-of-way on federal lands, including 
whether some of the processes in FLPMA Title V might be 
used to channel the Department’s management. 


° Recordation requirements. 
° The elements of proof for an R.S. 2477 claim. 
° Public notification and administrative appeals processes. 


The Secretary of the Interior has broad authority to regulate the man- 
agement of the public lands, but the Department will consult with 
Congress on whether, and the extent to which, further Congressional 
action is needed. 


Until final rules are effective, the Bureau of Land Management will 
defer any processing of R.S. 2477 assertions except in cases where 
there is a demonstrated, compelling, and immediate need to make such 
determinations. 


The U.S.D.A. Forest Service suggests consideration of options that 
would preserve R.S. 2477 as a tool to maintain historic public access to 
federal lands across private lands. For example, Congress could provide 
mechanisms for assuring that R.S. 2477 rights-of-way continue to 
provide important public access where such access is necessary and 
appropriate. Such mechanisms might include federal assumption of 
management under temporary leaseholds or cooperative agreements. 
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A. ec ec - H.R. REP. NO. 901, 102d Cong., 2d Sess. 71 (1992) 


102p ConGRESS . 
2d Session HOUSE OF REPRESENTATIVES oH 


eT 
eapeealintaemenmenete 


MAKING APPROPRIATIONS FOR THE DEPARTMENT OF THE INTERIOR 
AND RELATED AGENCIES, FOR THE FISCAL YEAR ENDING SEPTEMBER 
30. 1993, AND FOR OTHER PURPOSES 


SerTEMBER 24, 1992.—Ordered to be printed 


Mr. Yates, from the committee of conference, 
submitted the following 


CONFERENCE REPORT 


(To accompany H.R. 5503] 


The Committee of Conference on the disagreeing votes of the 
two Houses on the amendments of the Senate to the bill (IIR. 55038) 
‘‘making appropriations for the Department of the Interior and [e- 
lated Agencies, for the fiscal year ending September 30, 1993, and 
for other purposes,’ having met, after full and free conference, 
have agreed to recommend and do recommend to their respective 
Houses as follows: 

That the Senate recede from its amendments numbered 7, 11, 
20, 24, 25, 29, 30, 34, 35, 58, 60, 63, 64, 65, 66, 75, 79, 81, 82, 838, bx, 
91, 98, 100, 105, 119, 128, 129, 134, 140, 142, 146, 147. 

That the House recede from its disagreement to the amend- 
ments of the Senate numbered 4, 5, 6, 9, 13, 14, 15, 16, 17, 27, 382, 
36, 40, 41, 42, 43, 45, 46, 49, 50, 51, 52, 53, 56, 59, 67, 6%, 71, 76, 96, 
106, 114, 115, 116, 117, 118, 121, 122, 125, 127, 130, 149, 151, 182, 
153, 155, and agree to the same. 

Amendment numbered 1: 

That the House recede from its disayreement to the amend- 
ment of the Senate numbered 1, and agree to the same with an 
amendment, as follows: 

In lieu of the matter stricken and inserted by said amendment 
insert the following: $544,877,000, and the Senate agree to the 
same. 

Amendment numbered 2 

That the House recede from its disagreement to the amend- 
ment of the Senate numbered 2, and ayree to the same with an 
amendment, as follows: 

In lieu of the sum proposed by said umendment insert: 
$544,877,000; and the Senate agree to the sume. 

Amendment numbered 3: 


o9-415 
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Amendment No. 151: Deletes House language, as proposed by 
the Senate which would have prohibited the use of funds for the 
sale of timber on National Forest Lands in Texas which would be 
exported by the purchaser. 

Amendment No. 152: Changes the section number as proposed 
by the Senate. 

Amendment No. 153: Deletes House provision stricken by the 
Senate mandating reductions to various accounts in the bill as pro- 
posed by the Senate. 

Amendment No. 154: Restores House proposed Buy American 
requirements stricken by the Senate and changes section number. 

Amendment No. 155: Deletes House proposed language that 
would have prohibited the use of funds to process rights of way 
claims under section 2477 of the Revised Statutes, as proposed by 
the Senate. 

The managers agree that by May 1, 1993, the Department of 
the Interior shall submit to the appropriate committees of the Con- 
gress a report on the history of rights of way claimed under section 
2477 of the Revised Statutes, the likely impacts of current and po- 
tential claims of such rights of way on the management of the Fed- 
eral lands, on the access to Federal lands, private lands, State 
lands, Indian and Native lands, on multiple use activities, the cur- 
rent status of such claims, possible alternatives for assessing the 
validity of such claims and alternatives to obtaining rights of way, 
—_ the importance of this study to the Western public land 

tates. In preparing the report the Department shall consult with 
Western public lands States and other affected interests. 

The managers expect sourid recommendations for assessing the 
validity of claims to result from this study, consonant with the 
intent of Congress both in enacting R.S. 2477 and FLPMA, which 
mandated policies of retention and efficient management of the 
public lands. 

Such validity criteria should be drawn from the intent of R.S. 
2477 and FLPMA. 

The managers further expect that any proposed changes in use 
of a valid right of way shall be processed in accordance with the 
requirements of applicable law. 

Amendment No. 156: Inserts Senate finding regarding corpo- 
rate responsibility and changes section number. The House had no 
similar provision and the managers on the part of the House take 
no position on the Senate finding. 

Amendment No. 157: Includes language proposed by the 
Senate which authorizes the Secretary of the Interior to remove re- 
strictions appicable to the use of real property located in Halawa, 
Ewa, Island of Oahu, State of Hawaii as set forth in the quitclaim 
deed from the United States of America dated June 30, 1967. The 
managers have amended the provision so that the removal of the 
restrictions shall not be effective until the city and county of Hono- 
lulu have dedicated in perpetuity an equal amount of additional 
land for public park and public recreation uses. 

Amendment No. 158: Includes language proposed by the 
Senate amended to change the section number, and to change the 
Senate language which was limited to Forest Service appeals, to 
provide an expanded Forest Service decision-making and appeals 
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DEPARTMENT OF INTERIOR GUIDANCE AND REGULATIONS 


Exhibit 

A... +... Instruction Memorandum No. 93-113, Bureau of Land 
Management, Dept. of Interior, January 22, 1993 

B..... . Right-of-Way, Highway, R.S, 2477, 26 L.D. 446 
(1898) 

C.. . .. . Rights-of-Way for Roads and Highways Over Public 
Lands, 56 I.D. 533, 551 (1938) (codified at C.F.R. 
pt. 244.255) 

D....-.- + Limitation of Access to Through-Highways Crossing 
Public Lands, 62 I.D. 158 (1955) 

E... «+. 43 C.F.R. § 2822.0-3 to § 2822.2-2 (35 Fed. Reg. 
9,646, June 13, 1970 as amended at 39 Fed. Reg. 
39,440, Nov. 7, 1974) 

F.. . «+ « « 43 C.F.R. § 2802.3-6 (44 Fed. Reg. 58,106, 58,118, 


, proposed October 7, 1979) 


G...... 43 C.F.R. § 2802.3-6 (45 Fed. Reg. 44,518, 44,530- 
31, July 1, 1980) 


H......- 43 C.F.R. § 2802.3 (46 Fed. Reg. 39,968-69, 
proposed August 5, 1981) 


I. - ....- 43 C.F.R. § 2802.5 (47 Fed. Reg. 12,568-570, March 
23, 1982) 
J... ...- Letter from Deputy Solicitor Ferguson to U.S. 


Attorney General’s Office, April 28, 1980 


K.. . . . . Departmental Policy Statement on R.S. 2477, 
December 7, 1988 


LL... + +. Interim Procedures for R.S. 2477, National Park 
Service, Rocky Mountain Region, August 28, 1992 


M..... . Rights-of-Way Management, B.L.M. Manual 2801.48B 
(1989) 

N... .. . Instruction Memorandum No. UT 91-235, Change 1, 
Utah State Office, Bureau of Land Management, July 
22, 1991 

OO... . .- . Instruction Memorandum No. AK 92-075, Alaska State 


Office, Bureau of Land Management, February 18, 
1992 


States Department of the Interior 


BUREAU OF LAND MANAGEMENT 
WASHINGTON, D.C. 20240 
IN REPLY REFER TO. 


2800 (WO 260, 150) 
Affects Manval 2801 


J . 
EMS TRANSMISSION 1/25/93 © NAT” 22» 1993 


Instruction Memorandum No. 93-113 
Expires 9/30/94 


All State Directors 


Director 


Subject: Washington Office (WO) Notification of RS 2477 
Acknowledgements 


Instruction Memorandum 93-32, dated October 27, 1992 informed all 
State Directors (SD) of the Bureau of Land Management’s (BLM) 
assignment to report to the appropriate committees of Congress on 
several aspects of management of rights-of-way authorized by 
Revised Statue (RS) 2477. 


Until such time as the report is completed, the BLM will 
acknowledge RS 2477 assertions in a most prudent manner. 
Assertions should only be examined when the State and/or local 
governmental entities have shown a compelling and immediate need 
to have a road acknowledged as a RS 2477 highway. When such an 
assertion is made, the WO Division of Lands, (WO-260) shall be 
notified, and will coordinate this information with the Division 
of Congressional Affairs. Using the information from the field, 
the appropriate Congressional committees will be notified of 
BLM’s acknowledgement of the subject road as an RS 2477 highway. 


When notifying Wo-260 of an assertion, include a brief 
explanation of the relevant facts, and a map of the road and 
surrounding area. Telephone and/or fax the information. to W0-260 
as soon as possible, then follow-up with all the supporting 
documentation. When faxing information, please direct it to WOo- 
260, Attention, Ron Montagna, at (202) 653-9117. 


We consider RS 2477 issues to be of the — priority. 


Therefore, the notification of the appropriate Congressional 
committees on the acknowledgement of RS 2477 assertions will be 
handledin a timely manner. 
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Your cooperation in this effort is greatly appreciated. Any 
questions regarding this assignment or R&S 2477 questions in 
general, should be directed to Ron Montagna, W0-260 at (202) 


653-9215. 
Keir Dwes 


Kemp Conn, Deputy Aanistant Director, 
Land and Renewable Resources 
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RIGHT OF WAY—HIGIIWAY-SECTION 2477, R. S. 


DOUGLAS CoUNTY, WASHINGTON. 


It was not Intended by coction 2477 of the Revised Statates to grant a right of way 
for highways ever public londa ia advauce of an apparent necessity therefor. 


Secretary Bliss to the Commissioner of the General Land Office, Maroh 
(W. V. D.) 31, 1898. 


With tbeir letter of April 16, 1897, the local officers at Waterville, 
Washington, transinitted to your office a certified copy of an order of 
the board of county commissioners of Douglas County, Washington, 
purporting to be an acceptance of rights of way claimed to be granted 
by section 2477 of the Revised Statates, ond asking that the right of 
way so granted and accepted be made a matter of reservation in all 
subsequent patents issued for lands affected thereby. 

Your office considered the matter, on April 28, 1807, and held that 
the statute does not authorize the exclusion of such right of way from 
patents issued for Jands subject to such an easement. The county 
commissioners have appealed to the Department. 

Section “477 of the Kevised Statutes is as follows: 

The right of way for the coustrnotion of high ways over pablic lands, not reserved 
for public uses, le hereby greuted. 

Clahving to nct nuder authority of the laws of tho State of Washiug- 
ton, the board of county commissioners of Douglas county, in that 
State, passed the followiug order: 

BE IT REMEMBERED: That, on the Gth day of April A. D. 1897, at a reguiar 
raceting of the board of county commiesioners of Dongias eonnty, State of Wushing- 
tes, said meeting belng aniy held and a)l members of suid Loard bolng preeent. on 


motion, it was ordered that the right of way for the construction of highways orcr 
pablic lands, 2s grasted hy act ef Congress (Section 2177 Revised Statates), be 
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acceptel, and the same ie herely accepted, as far ne sald grant relates to sald 
Douglas county, that le to say to the extent of thirty feet (30) on each sido of all sec- 
thone lines iv eald county; it ie hereby declared that all sections lines in ssid cousty 
ehaji be, and the seme are hereby declared to be, the center lines of highways and 
public roads je said county, wherever enid seciton Jines are beunded by pablie lanils, 
and said highweys are hereby deolared to be sixty feet (60) in width; wherever any 
ouch section line shell be found to lie Letween public land oa one aide and private 
jaud on the other, ench highway shall be sixty fect jw width, and be wholly on such 
public land and hounded om one aide bs sue); section Hue. 

It js further ordered that KE. K. Pendecgast, proseonting attorney, for srid county 
and state, file n certified copy of this order im the United States Land Office at 
Wateerille, Washington, and teke all necessary steps to have the Hos. Commissioner 
of the General Land Ofics.cxelnde sueh ensemnent and right of way from all patente 
leoned for lanils ineald cowuty, which ehall be claimed or eettled upon enbeeqeent te 
the date hereef. 

Dated thie Gth day ef April A. D., 1897. 

it is urged on appeal that it is the daty of the land department of 
the government to execute this statute, that it anthorizes the exclusion 
of the right of way thereby granted from patents iasued for lands to 
which an easemout may have attached by virtue thereof, and that the 
propriety of such action is mauifest. 

The declaration by the board of county commissioners, that high- 
ways shal! be extended along all section lines designated by the public 
surveys in said county sixty feet in width, that where the section lines 
are bounded on both sides by pablio lands, such section lives shall be 
the center of the highway, and that where any such. section line sball 
be found to He between public Jand on one side anc private land on the 
otuer, the highway shall be wholly on such public land aud bounded on 
one side by such section line, embodies the manifestation of s marked 
and nove) liberality on the part of the county authorities fu dealing 
with the public land. 

There is no showilug of either a present or a future necessity for these 
roads or that any of them have been actually constracted, or that their 
construction and maintenance is practicable. Whatever may be the 
scope of the statute uuder consideration it ctrtaiuly was not intended 
to grant a right of way over public jands in “advance of an apparent 
necessity therefor, or on the mere suggestiou that at some future time 
such roads may be needed. 

If public highways bave Veen, or shall hereafter be, established 
across any part of the pablic domain, in pursuance of law, that fact 
will be shown by local public records of which ali must take notice, 
and the subsequent sale or disposition by the United States of the 
lands over which auch highways are established will not interfere with 
the authorized use thereof, because those acquiring such lands will take 
them subject to any easement existing by authority of law: 

The deciaion appealed from is affirmed. 


DECISIONS RELATIKG TO THE PUBLIC LANDS. 


REGULATIONS GOVERNING RIGHTS-OF-WAY FOR CANALS, DITCHES, 
RESERVOIRS, WATER PIPE LINES, TELEPHONE AND TELEGRAPH 
LINES, TRAMROADS, ROADS AND HIGHWAYS, OIL AND GAS PIPE 
LINES, ETC. 

(Clireular 1237a] 


Unitep States DerarTMENT OF THE INTERIOR, 
Generat Lanp Orrice, 
May 23, 1938. 


Generac Recunations Apriicaste To Ane Ricut-or-Wayr Apptica- 
tions Mave Unoer tip Reautations Containep IN THis Cir- 
CULAR 


1. Application.—No special form is required, but it should be filed 
ab the land oflice for the district in which the land is located, should 
state the act invoked and the primary purpose for which the project 
is to be used. If there is no local land office, the application should 
be filed with the Commissioner of the General Land Office, Wash- 
ington, D. C. 

2. Showing required of corporations.—Application by a private 
corporation must be accompanied by a copy of its charter or articles 
of incorporation, duly certified to by the proper State official of the 
State where the corporation was organized; also an uncertified copy. 
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Agriculture for his determination that the lands are necessary for 
right-of-way for the highway or road-building material site purpose, 
as required by the act. | 


RIGHTS-OF-WAY FOR ROADS AND HIGHWAYS OVER PUBLIO LANDS 


54. Statutory authority.—By section 2477, U. S. R. S., 43 U.S. C. 
932, it is provided: 

The right-of-way for the construction of highways over public lands, not 
reserved for public uses, is hereby granted. 

55. When grant becomes effective —This grant becomes effective 
upon the construction or establishing of highways, in accordance with 
the State laws, over public lands not reserved for public uses. No 
application should be filed under the act, as no action on the part of 
the Federal Government is necessarv. 


RIGHTS-OF-WAY THROUGH PUBLIO LANDS AND RESERVATIONS FOR OIL AND 
NATURAL GAS PIPE LINES AND PUMPING PLANT SITES 


Frep W. Jonneon, 

Commissioner. 
I concur: 

W. C. MENDENHALL, 

Director of Geological Survey. 
Approved: May 23, 1938. 
Oscar L. CHAPMAN, 
Assistant Secretary. 
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an instruction in the Bureau oof Rechunmation muniurl whieh t an 
unprinted intraburean mac) of tastenetions which tas never re 
ceed the approval of the Secretary of the Tnterior, “Phe Board 
must conclude that the contracting officer was not authorized to extend 
the time for filing a notice of delay, and that, therefore, his consider 
ation of the causes of delay on the merits did not serve to warve the 
requirement of notice." 

The contractor requests that if its delay in performance of the con- 
tract is found to be inexcusable under Article 9 thereof, the liquidated 
damages of $21,250 assessed against it be waived in accordance with 
the provision of section 10(a) of the act of September 5, 1950 (G1 Stat. 
578, 591; 41 U. S. ©. 1962 ed., sec. 256a), which authorizes the 
Comptroller General, on the recommendation of an agency head to 
remit liquidated damages in whole or in part “as in his discretion may 
he just and equitable.” '* The Board is, however, not authorized to 
make such recommendations to the Comptroller General. This fune- 
tion is vested in the Solicitor of the Department by section 27 of 
Order No. 2509, Amendment No. 16. 


CoNcLuUSsION 


Therefore, pursuant to the authority delegated to the Board of 
Contract Appeals by the Secretary of the Intecior (sec. 24, Order 
No. 2509, as amended ; 19 F. R. 9428), the decision of the contracting 
officer denying the contractor's requests for additional extensions of 
time is affirmed, and the contractor's request that a recommendation 
be made to the Comptroller General that. the liquidated damages be 
remitted is referred to the Solicitor for his consideration. 

Trropore TL. PavAs, Chairman. 
Thomas C. Barcurnor, Afember. 
Wirniam Sraane, Afember. 


LIMITATION OF ACCESS TO THROUGH-HIGHWAYS CROSSING 
PUBLIC LANDS 


Rights-of-way : Revised Statutes sec. 2477 


A throughway or limited-access type of highway may be established across the 
pubtic lands, under Rey. Stat.. see, 2077 and the reculations (48 CER 244.57- 


“It should he noted that this question ennnot arise under Paragraph % (ce) of Standard 
Form 22A (March 19523), which permits the contracting oMecr to extend the times for 
filing notices of delay without the concurrence of the head of the Department. The Roard 
has considered the question, although not essential to its deciston, beeause Its decision on 
the same question In Campbell Conatruction & Equipment Co., IRCA 2 (January 2t, 1955) 
(62 1. 1. G), has been attacked as Incorrect, and the same question may arise in another 
appenl. 

Officials of this Department do not have any authority to waive the Imposition of 
Hquidated damages on equitable grounds, See Royal Indemnity Co. v. United States, 213 
U.S. 289, 294 (1941); McCann Conatruction Co., G1 LD. 312 (1954). 


; 
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24659). The United States as grantor does not have any special right of 
weeess foe such highways, other or diferent from that accorded other abutting 
owners uider State iw. Persons subsequeatly acquiring the abutting hinds 
from the United States likewise do not have any special right of access 
Which the State need consider for the purpose of eliminating by purchase or 
otherwise. 


Rights-of-way : Act of November 9, 1921 


A throughway or limited-access highway may be established on public lands 
under sec. 17 of the Federal Aid Highway Act, and the regulations (43 CFR 
24h 244.6). The Secretary of the Interior probably could reserve a 
special right of access to such highway if necessary to his administration of 
the public lands as a condition of his certification of the land for disposition 
te the State for highway purposes. In the absence of a special reservation, 
the United States as owner of the abutting lands, is subject to the same 
limitations on access to the highways as other adjoining owners under State 
law; and persons subsequently deriving title fru the United States are 
gibject to the same limitations. The Secretary of the Interior may sur- 
render to the State a reserved right of access prior to disposing of the 
abutting lands. 


M-36274 Aprin 15, 1955. 


Totur Direcror, Bureau or LAND MANAGEMENT. 


You have informally referred to me the correspondence from Mr. 
K. 1. Brunner, Right-of-Way Engineer of the Idaho Highway De- 
partment, together with your proposed reply thereto and a proposed 
memorandum for the information of Bureau official on the above 
subject. 

Mr. Brunner writes that the State of Idaho in acquiring rights-of- 
way for the Interstate Highway System, so far as it crosses Federal 
lands in Idaho, would also like to acquire rights from the abutting 
government land in order to provide for a safer highway. For this 
purpose Mr. Brunner asked the Manager of the Land and Survey 
Office at Boise to add the following clause to a certification of right- 
of-way withdrawal of Government land: 

In the event Federal statutes are amended, giving the right to grant access 
rights along with rights-of-way, this withdrawal shall be considered as also 
granting all access rights, prerent and future, across the above listed subdivisions. 

The manager properly indicated his lack of authority to sign the 
certification as requested and the matter has been referred to you. — By 
“witidrawal” Mr. Branner obviously means an appropriation andl 
transfer of Federal land under section 17 of the Federal Aid Highway 
Act (see 15 CER 244.54 (a) (2)). 7 ) 

The questions and problems posed by Mr. Brunner’s letter and 
enclosures are common to the highway departments of other Western 
States where highways must. cross large stretches of public land. 
The problem is that in constructing a limited-access highway whether 
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the lhverdaw WN 


; “fale | : ~\~te otherwise, 
as part of the imterstat highway system on ; 
the riolt of 


departments cdlesive to neque frome the Gaovernment 
- a - § ; ite 
way for such highway over ane aeross the publi lends: aed te s T 
, ' ’ y the obuttine Geovern 
also the right of access to st hy hveedawans from a 
ment land while it ts in Government ownership so as bo pres 


unrestricted exercise of such rights when title to the abutting ands 


has passed into private ownership thus avoiding the capsid of ‘ he 
States’ purchasing such rights from the Governments weiner in 
interest. Mr. Brunner’s suggested: access clause Is infended aus top 
gap measure pending the enactment of legislation wate one t " 
grant. of access rights. ‘The questions invelved may be simply states 
as follows: 
1. May a freeway or limited-access type of highway be 
constructed over the public lands? _ 
2 Dues the United States (and its successors in interest ) 
as owner of Jands abutting such highway have special rights 
of access thereto? | 
3. If it does, is legislation necessary to authorize the Giov 
ernment to surrender to the States its access rights to such 
highway ? | 
This memorandum will touch only briefly upon the Cdereouenred ‘ 
right of access to the ordinary, convent ional or “Hand service’ Wighway 
running across public lands. P will not discuss the situation where 
a conventional highway is converted under State authority into . 
limited access highway, but my answer will be rest ricted lo new 
freeways constructed on public lands administered by the Bureau 30 
Land Management where no highway previously existed. My answers 
follow : 
1. A limited-access highway may be constructed over pub- 
lic lands either under Rey. Stat., see. 2177, or under section 1 
of the Federal Nid Highway Aet of M21, a fra. 
9, Except as hereinafter indicated with respect to I ederal 
Aid Highways, the United States does not have any special 
right. of access to such freeways other or different. from that. 
accorded to other abutting owners under State Law, | 
% Acs to such limited access highways no special legish 
tion is necessary to authorize the surrender to Ihe States of 
the Government's right of access, any. Nor is the special 
access clause sueeested by Mr. Brunner necessary pending 
ennetment of such leeishition. 

An easement of access is defined as the right whieh an abutting 
owner has of ingress and egress to and from: his premises eater fam 
the public easement in the street or roadway, Chicago Tt N. i . Wy. 
Co.v. Milmauker RAN. Electric Ry. Co. WN. W.678 (Wis., E897). 
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Thus owners of land abutting upon a highway have the right to use 
wd enjoy the highway in common with other members of the public; 
andi addition they have an easement of aceess to their Lunds abutting 
upon the highway arising from ownership of such land contiguous to 
the highway which “easement of access” does not belong to the public 
generally. State Highway Board v. Barter, 144A S. E. 796 (Cia. 1928). 
These rights usually arise in connection with the ordinary, conveu- 
tional or “land service” highway as distinguished from the “traflie 
service” ov limited-access highway. 

The limited-access highway has been developed in recent years by 
highway authorities to provide rapid transit for through traflie, un- 
interrupted and unendangered by vehicles or pedestrians from private 
roads and intersecting streets and highways, thereby providing a 
maximum of economy, efficiency and safety. Limited access high- 
ways, also designated as freeways, throughways, expressways, con- 
trolled access highways, etc., are so constructed or regulated that. an 
abutting owner cannot directly enter the highway from his property 
or enter his property from the highway. Users of such highways 
gain access thereto at. specified controlled access points which they 
may reach by a circuitous route or by a service road paralleling tho 
main highway. 

There are two statutes of concern to us in the administration of 
the public lands under which highway rights-of-way may be acquired. 
They are Rev. Stat., sec. 2477 (43 U.S. C. see. 932; 45 CFR 244.57- 
244.59), and section 17 of the Federal Aid Highway Act of 1921 (2% 
U.S. ©. sec. 18; 43 CFR 244.54-244.56). 

Section 2477 is an unequivocal grant of the right-of-way for high- 
ways over the public lands without any limitation as to the manner 
of their establishment. Smith vy. Mitchell, 58 Pac. 667 (Wash., 1899). 
The grant becomes fixed when a public highway is definitely estab- 
lished in one of the ways authorized by the laws of the State where 
the land is located. State v. Nolan, 191 Pac. 150 (Mont., 1920) ; 
Moulton v. Trish, 218 Pae. 1053 (Mont., 1923). The act did not 
specify nor define the extent of the grant contemplated over the 
public lands, the width of the right-of-way nor the nature and extent 
of the right thus conferred, both as against the Government and 
Subsequent, patentees (211. D. 354 (1895) ). Whatever may be con 
Strued as a highway under State law is a highway under Rev, Stat. 
See. 2407, and the rights thereunder are Inferpreted by the courts 
In accordance with the State law. The Linds over which the right 

Of way is located may be patented to others subject to the easements 
and to whatever rights may flow to the State and to the public 
therefrom. Kaen Met arthy A WD LOD ¢ ISOY). 
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Clearly. a limited access highway as established ander State Law. ts 
within the purview of Rev. Stat. see. 8b. Ut Is probable tse Uacat 
upon the establishment of such limited: access Inigehiwity, Ihe United 
States as an abutting land owner would have no right of aecess to 
the highway different or greater than would any other land ewner: 
and any successor in interest of the United States would likewise have 
ho special right of access which it would be necessary for the State to 
acquire by purchase or of herwise. _ 

Similarly the Federal Aid Highway Act does not define ver tint 
the nature or the extent of the right-of-way of public lands which 
may be appropriated under section 17 (except as to the provision in 
section 9 of that act. (23 U.S. C. sec. 10) relating to the width of the 
right-of-way and adequacy of the wearing surface). A  Timited-ac- 
cess highway is therefore within the purview of section 17. The De- 
partment has held that the right-of-way granted under this act ts 
merely an easement ; and consequently a subsequent patent: would: be 
subject to the highway easement. | 

Since freeways or limited-aceess highways are of furly recent ort 
gin, there has been little court made law on the subject. Ut ts generally 
recognized, however, that. statutes providing for limited access to high- 
ways arise as an exercise of the State’s police power for the promotion 
of public safety and of the general welfare. (3 Stanford Law Re- 
view, 1951, p. 303.) Such statutes are in existence in several of the 
Western States including Colorado, California, Oregon, and Utah. 
It has been stated that where an ordinary or conventional road ts built 
there may be an intent to serve abutting owners, but when a freeway 
is established the intent is just the opposite, and a resolution creating 
a freeway gives adequate notice that no new rights of access will arise 
unless they are specifically granted, (3 Stanford Law Review, 1951, 
pp. 298, 300, 308.) 

A freeway has been defined as a highway in respect of which the 
owners of abutting lands have no right or easement of access to or from 
their abutting lands or in respect of which such owners have only 
restricted or limited right or easement of access. Thus a highway 
commission's condemnation resolution for a limited access freeway 
did not create in the abutting owner's property a new right of access 
to a freeway to be constructed where no highway, conventional or 
otherwise, had existed before. People v. Thomas ct al, 239 PL 2d 
914 (Calif., 1952). ‘Phe easement of access applies to rights in exist- 
ence prior to the establishment of the freeway and to claimed rights 
which had no previous existence, but which come into being, ifat all, 
only by virtue of the new construction. The California courts have 
held that where a statute authorizing freeways provides for creation 
of a freeway on lands where a public way had not previously existed, 
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itloes net create right. of direct access in favor of abutting property 
Which prior to the new construction had no such right of access. 
Nchnidere tua State 20. ead bt OCabf., 1952). 

The precise question of the nature and extent of the Government's 
right of access to a new limited aceess highway on public lands has 
not previously been raised before this Department, nor has it: been 
considered by the Courts so far as T know. As already stated, neither 
Rev. Stat., see. 2477 nor the Federal Aid Highway Act contains any 
qualification as to the nature of the grant and of the rights there- 
under. In the absence of express reservation in the right-of-way 
grant (or in the conditional certification of a section 17 highway), 
it would appear that the United States would retain no right of access 
unless such right was granted by State law since its position would be 
that of a land owner only. Such right after conveyance by the United 
States would be governed by the rule in Packer v. Bird, 137 U. S. 661, 
669 (IS9T), that whatever incidents or rights attach to property con- 
veyed by the Government will be determined by the laws of the States 
in which situated, subject to the condition that their rules do not im- 
pair the eflicacy of the grants or the use and enjoyment of the property 
by the grantee. It was held in the cited case that where a State law 
denies riparian rights to private land owners a grantee of the United 
States would acquire none with the grant. The right of access here 
involved would seem to be in like case. 

In the circumstances therefore the State courts would undoubtedly 
consider the United States as a landowner in the same position as 
any other adjoining landowner, and the same rules of construction 
would be applied to it. It would follow that if under State law a 
private landowner has no right of access to a limited-access highway 
except as specifically provided, the United States likewise has no such 
easement from its lands. Tf the United States has no right of access, 
clearly persons subsequently deriving or claiming from or through 
the United States would have no such property rights in the highway 
which the State need consider or pay compensation for its elimination. 
The latter question, however, is one for the State courts when and if 
presented in a proper case. Suffice it to say that, in my view, the 
Government has no special rights of access to limited-access high- 
ways newly established under either of the two cited statutes on public 
lands under the administration of the Bureau of Land Management. 

A complication could arise, however, in the situation where the 
Seeretary of Commerce determines that: public lands are necessary 
for a limited access highway and the Secretary of the Interior as a 
condition to his certification of such lands wishes to reserve the right 
of aecess to or aeross the highway. Tf the Secretary of the Interior 
asa necessary incident to the management. of the adjacent. public 
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lands found it necessary to retain the Government’. right of acces 
to or across the proposed lhigchwwary Hh maa be that he cole make if 
a condition for his certification of the land for Appropriation und 
transfer, ‘Yhe complication could arise when the abuttine liane is 
disposed of, if the Secretary did not veluntarily surrender such right 
of access to the State, prior to the patenting of the land or the estab 
lishment of valid rights to the land. Tn the absence of such condi- 
tions. the Government and its successors world have ne rieht. of 
access to the highway except at the control pomts or as otherwise 
provided by State law. _ . | —" 

Another problem in public land administration will undou rtedly 
arise from the practical effect which a limited-aceess highway has 
of cutting a legal subdivision upon which it ts located inte two = 
arate parcels because of the restriction upon the settler sor — 
right to enter and cross the highway without diffieulty to reach anc 
utilize a parcel on the other side of the road. 

I do not think it necessary to comment on the proposed legislation 
prepared by a special commission of State highway oflicials particu- 
larly section 6 relating to granting of access rights which Mr. Brunner 
submitted merely for your information. Further, in view of the con- 
clusion I have reached on the basie questions, 1 do nol believe it is 
necessary to discuss the discretionary authority of the Secret ary under 
section 7 of the Taylor Grazing Act. and other laws to msert neces 
limiting stipulations in patents or other disposals whose allowance 1s 
discretionary, as indicated in your proposed reply. Your reply should 
be drafted consistent with the views herein expressed. 

C. R. Brapsuaw, 
Acting Assistant Solicitor, 
Branch of Land Management. 


Approved : 
James D. Parniorr, Jr., 
Associate Nolieitor, 
Division of Public Lands. 


APPEAL OF A. G. McKINNON. D’B A McKINNON CONSTRUCTION CO 


IBCA-4 Decided April 24, 19456 


Contracts: Additional Compensation—Contracts: Specifications 


Where a contract provided for the excavation ota partiewhor mabhowe of a 
channel in accordance with specifications and drawings, and the qoeqeierten ens 
of the work were reasonably ascertainable from the drawings rehitingg to 
that section of the ennal and a related drawing. which showed that) there 
was much more material on one side of the centerline of the channel rae ene 
the other side, and that the embankments were designed to he sageqeroes leeeeste’p 
equal and teocotin a wartertion of Lae fos. w hich would require the 

embankments to be a minimum beight of 1S feet abeve the bottom grade of 
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the channel if allowance was also to be made for a freeboard, the contractor 
is not entitled to additional compensation for equalizing the embankments 
to the necessary minimum height, netwit standing the omission of the 18-foot 
dimension on one of the drawings qm is revision by the contracting officer 
to show the omitted dimension, at a time when the contractor had virtually 
completed the excavation work on that section of the canal. 
Contracts: Contracting Officer 

The findings of a contracting officer will be presumed to be correct in the 

absence of contrary proof hy the contractor. 


Contracts: Additional Compensation—Contracts: Specifications 


A contractor who was required to lengthen and reconstruct a bridge in accord- 
ance with unit prices stipulated in a schedule for erecting salvaged timber 
in structures, removing timber in existing structures, and salvaging timber, 
was not entitled to additional compensation for removing the center span 
of the existing bridge prior to the construction of the center pile bent for 
the lengthened bridge, and replacing the center span in its original position, 
when the removal of the center span was a necessary operation in recon- 
structing the bridge, and ne provision for payment fer this work was con- 
templated by the contract. 


BOARD OF CONTRACT APPEALS 


A.G. McKinnon, d/b/a McKinnon Construction Company, Sandy, 
Oregon, appealed on May 25, 1953, from the findings of fact and de- 
cision of the contracting officer denying two separate claims arising 
out of construction work under Contract. No. 12r-19806 with the Bu- 
reau of Reclamation. The contract is identified as “Earthwork and 
Structures, Lost River Channel Improvements, West Canal Enlarge- 
ment, W-1 Lateral, Langell Valley, Specifications No. DC 3682, Modoe 
Unit, Tule Lake Division, Klamath Project, Oregon-Cali fornia.” 

The two claims, which will be considered separately in this decision, 
are for (/) $12,145 alleged to be due for extra work in depositing ex- 
cavated material in embankment construction between Stations 370+ 
and 325+, and (2) $1,330 for the removal and replacement. of the 
cenfer span of a bridge structure. 

Following the issuance of the contracting officer's findings of fact 
and decision on April 9, 1953, the contractor in his notice of appeal 
requested a hearing before the Solicitor of the Department of the 
Interior. "Phe Solicitor designated a hearing examiner, and a hear- 
mg was held in Portland, Oregon, on June 21 and 22, 1954. Subse- 
quent to the hearing the examiner filed a recommendation that the 
claim of the contractor be denied. ‘This recommendation, the trans- 
eript ofthe hearing which runs to 160 pages, as well as extensive briefs 
by both the Government. and the contractor, have been studied by the 
Rosare. 
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§ 2621.6 


propriation and release to the State or 
its nominee of all rights of the United 
States, as owner of underlying and 
abutting lands, to cross over or gain 
access to the highway from its lands 
crossed by or abutting the right-of- 
way, subject to such terms and condi- 
tions and for such duration as the au- 
thorized officer of the Bureau of Land 
Management deems appropriate. 


§ 2821.6 Additional rights-of-way within 
highway rights-of-way. 


A right-of-way granted under this 
subpart confers upon the grantee the 
right to use the lands within the right- 
of-way for highway purposes only. 
Separate application must be made 
under pertinent statutes and regula- 
tions in order to obtain authorization 
to use the lands within such rights-of- 
way for other purposes. Additional 
rights-of-way will be subject vo the 
highway right-of-way. Future reloca- 
tion or change of the additional right- 
of-way made necessary by the high- 
way use will be accomplished at the 
expense of the additional right-of-way 
grantee. Prior to the granting of an 
additional right-of-way the applicant 
therefor will submit to the Authorized 
Officer a written statement from the 
highway right-of-way grantee indicat- 
ing any objections it may have there- 
to, and such stipulations as it consid- 
ers desirable for the additional right- 
of-way. 


(39 FR 39440, Nov. 7, 1974) 


§ 2821.6-1 General. 


No application under the regulations 
of this part is required for a right-of- 
way within the limits of a highway 
right-of-way granted pursuant to Title 
23, United States Code, for facilities 
usual to a highway, except (a) where 
terms of the grant or a provision of 
law specifically requires the filing of 
an application for a right-of-way, (b) 
where the right-of-way is for electric 
transmission facilities which are de- 
signed for operation at a nominal volt- 
age of 33 KV or above or for conver- 
sion to such operation, or (c) where 
the right-of-way is for oil or gas pipe- 
lines which are part of a pipeline 
crossing other public lands, or if not 
part of such a pipeline, which are 
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more than two miles long. When an 
application is not required under the 
provisions of this subparagraph, quali. 
fied persons may appropriate rights. 
of-way for such usual highway facili. 
ties with the consent of the holder of 
the highway right-of-way, which 
holder will be responsible for compli- 
ance with §2801.1-5, in connection 
with the construction and mainte. 
nance of such facilities. 


§ 2821.6-2 Terms of grant. 


Except as modified by § 2821.6-1 of 
this subpart, rights-of-way within the 
limits of a highway right-of-way grant- 
ed pursuant to Title 23, United States 
Code, and applicarions for such rights- 
of-way, are subject to all the regula- 
tions of this part pertaining to such 
rights-of-way. 


(43 U.S.C. 1371) 


Subpart 2822—Roads Over Public 
Lands Under R.S. 2477 


Source: 35 FR 9646, June 13, 1970, unless 
otherwise noted. 


§ 2822.0-3 Authority. 


R.S. 2477 (43 U.S.C. 932), grants 
rights-of-way for the construction of 
highways over public lands, not re- 
served for public uses. 


§ 2822.1 Applications. 


§ 2822.1-1 For unreserved public lands. 


No application should be filed under 
R.S. 2477, as no action on the part of 
the Government is necessary. 


§ 2822.1-2 Procedure when reserved land 
is involved; rights-of-way over revested 
and reconveyed lands. 


(a) Showing Required. When a right- 
of-way is desired for the construction 
of a highway under R.S. 2477 over 
public land reserved for public uses, 
and such reserved land is under the ju- 
risdiction of the Department of the In- 
terior, and when a right-of-way is de- 
sired for the construction of a high- 
way under R.S. 2477 over the Revested 
and Reconveyed Lands, an application 
should be made in accordance with 
§ 2802.1. Such application should be 
accompanied by a map, drawn on trac- 
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ing linen, with two print copies there- 
of, showing the location of the pro- 
posed highway with relation to the 
smallest legal subdivisions of the lands 
affected 

(b) Revocation or modification of 
withdrawal. Where reserved lands are 
involved, no rights to establish or con- 
struct the highway may be acquired 
before the reservation is revoked or 
modified to permit construction of the 
highway, subject to terms and condi- 
tions, if any, as may be deemed reason- 
able and necessary for the adequate 
protection and utilization of the re- 
serve and for the protection of the 
natural resources and the environ- 
ment. 

(c) Revested and Reconveyed Lands. 
Where Revested and Reconveyed 
Lands are involved, no rights to estab- 
lish or construct the highway will be 
acquired by reason of the fiing of 
such application unless and until the 
authorized officer of the Bureau of 
Land Management shall grant permis- 
sion to construct the highway, subject 
to such terms and conditions as he 
deems necessary for the adequate pro- 
tection and utilization of the lands, 
and for the maintenance of the objec- 
tives of the act of August 28, 1937 (50 
Stat. 874, 43 U.S.C. 1181a). 


(35 FR 9646, June 13, 1970, as amended at 
39 FR 39440, Nov. 7, 1974] 


§ 282°..2 Nature of interest. 
(39 FR 39440, Nov. 7, 1974] 


§ 2822.2-1 Effective date of grant. 


Grants of rights-of-way under RS. 
2477 are effective upon construction or 
establishment of highways in accord- 
ance with the State laws over public 


oy that are not reserved for public 
es. 


(39 FR 39440, Nov. 7, 1974) 


§ 2822.2-2 Extent of grant. 


A right-of-way granted pursuant to 
R.S. 2477 confers upon the grantee the 
right to use the lands within the right- 
Of-way for highway purposes only. 
Separate application must be made 
under pertinent statutes and regula- 
tions in order to obtain authorization 
to use the lands within such rights-of- 
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way for other purposes. Additional 
rights-of-way will be subject to the 
highway right-of-way. Future reloca- 
tion or change of the additional right- 
of-way made necessary by the high- 
way use will be accomplished at the 
expense of the additional right-of-way 
grantee. Prior to the granting of an 
additional right-of-way the applicant 
therefor will submit to the Authorized 
Officer a written statement from the 
highway right-of-way grantee indicat- 
ing any objections it may have there- 
to, and such stipulations as it consid- 
ers desirable for the additional right- 
of-way. Grants under R.S. 2477 are 
made subject to the provisions of 
§ 2801.1-5 (b), (c), (d), (e), (i), and (k) 
of this chapter. 


(39 FR 39440, Nov. 7, 1974) 


PART 2840—RAILROADS, STATION 
GROUNDS, WAGON ROADS 


Subpart 2841—Railroads, Wagon Roads and 
Tramways in Alaska 


Sec. 

2841.0-3 Authority. 

2841.0-7 Cross reference. 

2841.1 Nature of interest. 

2841.2 Procedures. 

2841.2-1 Applications. 

2841.2-2 Survey. 

2841.3 Evidence of construction. 

2841.3-1 Statement and certificates re- 
quired when road is constructed. 

2841.3-2 Action where required evidence is 
not filed. 

2841.4 Charges for transportation of pas- 
sengers and freight. 

2841.4-1 Required showings, consent. 

2841.4-2 Schedules to be filed with Inter- 
state Commerce Commission. 


Subpert 2842—Railroads and Station Grounds 
Outside of Alaska 


2842.0-3 Authority. 

2842.1 Nature of grant. 

2842.2 Procedures. 

2842.2-1 Applications. 

2842.2-2 Evidence of construction. 


Subpart 284]—Railroads, Wagon 
Roads and Tramways in Alaska 


Source: 35 FR 9647, June 13 
otherwise noted. — 
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58168 ny yt og 
DEPARTMENT OF THE INTERIOR previous regulations in that title V ofthe less stringent ngubemente be 
Federal Land Policy and Management implemented in the regulations. 
Bureau of Land Management Ach eansitnes ene euntease® Caseus anager right of way replat 
te Acts dealing with specific Management right-of-way regulations 
43 CFR Part 2600 types of rights-of-way. This combining were highly detailed end contained 
Federal Land Policy and Mangement Sumetee telhen aieabene szoch procedural guidance, mandatory 
Act; Management of Rights-of-Way provisions for the majority of public and _terms, widths and durations. This was 
and Related FecMities on Public Lands _—~Putivate users. In addition, title V of the necessary to accommodate the many 
Federal Land Policy and Management specific authorities that the Federal 
and Reimbursement of Costs 
ih Act made its statutory provisions Land Policy and Management Act 
AGENCY: Bureau of ! snd Management, _— applicable to both the Bureau of Land _—rrepealed. Because the Act is a broad, 
Interior. Management and the Forest Service, general euthority, we have been able a 
action: Proposed rulemaking. encouraging the two agencies to jointly | substantially shorten and simplify the 
develop a common system for granting § regulations. Where necessary, 
SUMMARY: This proposed rul Br additional guidance will be provided to 
management of all rights-of-way on common right-of, are written in relatively broad terms fay 
public lands except for: oil, natural gas = speeaden The collins the guidance but are 
and petroleum product pipelines; distributed on November 14, 1977, to supplemented at the State Offices to 
Federal Aid Highways; cost-share roads; UT Stoups. States and other involved eve consistency along with 
and access to mining claims. Title V of governmental agencies, and interested appropriate adaptation to loca) 
the Federal Land Policy and public and private groups. The Bureauof conditions. 
Management Act of 1976 gives the Land Mgnagement and the Forest The rulemaking also encourages 
management responsibility for these Service the efforts and applicants to contact local Bureau of 
rights-of-way to the Secretary of the appreciate the thoughtful comments of Land Management Offices prior to 
Interior y the many participants in this joint applying for instructions and guidance. 

‘ rulemaking process. This proposed Comment: Several States and the 
bate: Comments by January 7, 1980. rulemaking is addressed only to public ‘Federal Highway Administration 
aporess: Send comments to: Director lands administered by the Bureau of pointed out that the Federal Land Policy 
(650), Bureau of Land Management, 1800 Land Management. The Forest Service and ment Act did not preclude 
C Street, N.W., Washington, D.C. 20240. has de a separate, but similar grants for highway under 
Comments will be available for public set of tions that epply tolandsim § sections 107 and 317 of title 23 of the 
review in Room 5555 at the above the National Forest United States Code. They added that the 
address during regular business hours The Bureau of a in‘ grants made by the Department of 

:45 a.m. to 4:15 p.m.), Monday through addressing these comments, found it Transportation under title 23 have 
(7 
Friday. impractical to respond to each separate _ satisfied their needs on national forest 
POR FURTHER INFORMATION CONTACT: comment and instead, has addressed the lands. 
Mollohan, 202-343-5537 comments es follows: contifiue its current practice of 

we . The Comment: Several industry groupe consenting to appropriation of 
principal author of this rulemaking i tone designed specifically for -Aviminiatraion The Bureau of band 
8 
Robert BE. Mollohan, Division of Rights- _ their particular needs. ment will continue to use its 
Eel I lly pry 
mandates e 

by the Division of Legislation and rast olwey pan may grants b be authorized on the approach for Federal Aid Highways. 
Regulatory Management, Bureau of Land d circumstances Comment: Owners of private lands 
ee and the aan < the pelt ah to San fight-of-way, including in with public lands wanted 8 

Teta ciacitemeentes Gute otmt estes y trent eres teased 
coordinated joint effort with the Forest te tions were developed for veral cited situations where local 
Service, invited public participation in different to groups, the specific statutes sup pemenens access prior 
developing regulations under title Vof _ needs of each grant might not be to allowing subdivisions of private land. 
the Federal Land Policy and complied with, but narrowly limited. To | Others cited the need for permanent 


Management Act of 1976 by issuing a 
preproposed outline of procedures for 
ge be pe way on November 14, 

ch invited written comments. 
Four public meetings were also held to 
obtain public input. 

Title V of the Federal! Land Policy and 
Management Act replaces most of the 
Bureau of Land Management's previous 
authority for granting rights-of-way, and 
provides broad discretionary power to 
the agency in developing current 
policies and procedures for carrying out 
that authority. This proposed 
rulemaking varies significantly from the 


be fully satisfactory, the right-of-way 
granted would have to be adequate for 
the most demanding circumstance that 
might occur, and specialized regulations 
would defeat this purpose. 

Separate ations for classes of 
industries, rights-of-way or uses 
according to size are infeasible and 
would be arbitrary in terms of 
application requirements. The initial 
Outline of Proposed Procedures 
illustrated this problem. It mentioned all 
of the possible disclosure requirements 
that might be necessary under any 
circumstance. The comments requested 


as! 


access to obtain mortgage loans. 
Response: Access rights-of-way 
across public land to reach intermingled 
private lands posed a substantial 
problem for the authors of the 
regulations. While several objectives 
can be stated, specific details will have 
to be developed in the cost-share and 
reciprocal right-of-way regulations that 
will follow. The cost-share and 
reciprocal right-of-way programs are in 
effect where intermingled private lands 
are managed for long-term timber 
production primarily in the Pacific 
Northwest. However, intermingled 
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§ 2002.3-2 Technical and financial 
capebiiity 


The applicant shall furnish evidence 
satisfactory to the authorized officer 
that the applicant has, or prior to 
commencement of construction shall 
have, the technical and financial 
capability to construct, operate, 
maintain and terminate the project for 
which authorization is requested. 


§ 2802.3-3 Project description. 

(a) The applicant shall furnish an 
explanation of how the project will 
interrelate with existing and future 
projects and other developments on the 


1 The project d ton shall be in 
sufficient detail to enable the authorized 
officer to determine: 

(1) The technical and economic 
feasibility of the project; 

(2) Its impact on the environment; 

(3) Any benefits provided to the 
public; 

(4) The safety of the proposal; and 

(5) The specific public lands proposed 
to be occupied or used. 

When required by the authorized officer, 
applicant shall also submit the 
following: 

today description of the proposed 


(ii) 4 estimated schedule for 
construction of all facilities together 
with anticipated menpower 
requirements for each stage of 
construction; 

(iti) A description of the construction 
techniques to be used; 

{iv) Total estimated construction 
costs; and 

(v) A description of the applicant's 
alternative route considerations. 


¢ 2802.3-4 Environmental protection pian. 

If the authorized officer determines 
that the issuance of the right-of-way 
authorization requires the preparation of 
an environmental statement, the 
applicant shall submit a plan for the 
protection and rehabilitation of the 
environment during construction, 
operation, maintenance and termination 
of the project. 


§ 2802.3-5 Additional information. 


The applicant shall furnish any other 
information and data required by the 
authorized officer to enable him/her to 
make a decision on the application. 


§ 2802.34 Maps. 

(a) The authorized officer may at his/ 
her discretion require the applicant to 
file a map with the application. When 
the authorized officer determines not to 
require the filing of a map with the 
application, the application may be filed 
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and processing may proceed. Where the 
application is accepted without s map. 


the applicant shall be notified that a 
map shall be required prior to the 
issuance of the t or permit, or within 
80 days of etion of construction, as 
determined by the authorized officer. 
When the authorization is for use of an 
existing road controlled by the United 
States, any map showing said road shall 
suffice. The requirements of paragraph 
(b) of this section shall not apply in this 


situation. 

(b) Maps portra ~ pe rights-of- 
way, a8 8 minimum, shall show the 
following data: 

(1) ‘The be and distance of the 
traverse line or the true centerline of the 
facility as constructed; 


(2) At least one tie to a public land 
survey monument to either the 
or ending point of the right-of-way. If a 
public land survey monument is not 
within a regsonable distance as 
determined by the authorized officer, the 
survey shall be tied to either a relatively 
permarent man-made structure or 
monument or some prominent natural 
feature. However, when the ower 
crosses both public lands and 
other than public lands, each parcel of 
public land crossed by said right-of-way 
must be tied to a public land survey 
monument, or if the map shows a 
continuous survey from the beginning 
point to the ending point of the project 
regardless of land ownership, then only 
> tie at oo initial or 
te point is 

(3) The exterior limits of the right-of- 
way and the width thereof; 

(4) A north arrow; 

(5) All subdivisions of each section or 
portion thereof crossed by the right-of- 
way, with the subdivisions, sections, 
townships, and ranges clearly and 
properly noted; and 

(6) Scale of the map. The map scale 
shall be such that all of the required 
information shown thereon is legible. 

(c) Maps portraying non-linear or site- 
type rights-of-way shall include the 
requirements of paragraph (b)(4), (5). 
and (6) of this section. In addition, the 
map shal] show, as a minimum, the 
following data: 

(1) The bearing and distance of each 
exterior sideline of the site; and 

(2) At least one angle point of the 
survey shall be tied to a public land 
survey monument, as provided for in 
paragraph (b)(2) of this section. 

(d) Any person, State or local 
government which has constructed 
public highways under authority of RS. 
2477 (43 U.S.C. 932, repealed October 12, 
1976), shall file within 3 years of the 
effective date of these regulations a map 
showing the location of all such public 
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highways constructed under R.S. 8672, 


paragraph call oo a minionem, bea 


county highway map showing ste comey 
roads located on the —— 

State highway map 

highways located on tty y and & 
the case of a municipality, a street or 
road map showing the location of 
streets or roads. An individual who has 
constructed a public road pursuant tw 
R.S. 2477 shall, as a minimum, submiga. 
United States cal Survey 
Quadrangle showing the ieestiin of eal 
road on public land. 


§ 2802.4 Application processing. 

(a) The authorized officer shall 
acknowledge, in writing, receipt of tha 
application and initial cost 
reimbursement payment required by 
§ 2803.1-1 of this title. An application 
may be denied if the authorized officey 
determines that: 

(1) The proposed right-of-way or 
permit would be inconsistent with the 
a oe for which the public lands are 


m2) That the right-of-way 
permit would not be in the public + 
interest; 

(3) The a is not qualified; 

ott The [aT agony or permit woud 

therwise be inconsistent with the echem 
“a tasbes laws; or 

"®) applicant does not or cans) 
demonstrate that he/she has the 
technical or capacity. 

(b) Upon receipt of 
acknowledgement, the applicant may 
continue his or her occupancy of the 
public land pursuant to § 2802.1(d) of 
this title to continue to gather data 
necessary to the application. 
However, if 
authorized officer 
surface distw bing activities will 
gathering the necessary data to 
the application, the applicant shall 
an application for a use 
permit prior to entering into such 
activities on the public land. 

(c) The au officer may require 
the applicant for a right-of-way grant to 
submit such additional information as 
he deems necessary for review of the 
application. Where the authorized 
officer determines that the informatioa 
supplied by the applicant is incomplete 
or does not conform to the act or these 
regulations, the authorized officer shall 
either reject the application or notify the 
applicant of the continuing deficiency 
and afford the applicant an opportunity 
to file a correction. Where a deficiency 
notice has not been adequately 
complied with, the authorized officer 
may reject the application or notify the 
applicant of the continuing deficiency 
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DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
43 CFR Part 2600 
[Circutar No. 2468] 


Rights-of-Way, Principals and 
Procedures; Federal Land Policy and 
Management Act; Management of 
Rights-of-Way and Related Facilities 
on Public Lands and Reimbursement 
of Costs 


AGENCY: Bureau of land Management, 
Interior. 
ACTION: Final rulemaking. 


SUMMARY: This final rulemaking 
establishes procedures for the 
management of all rights-of-way on 
public lands except pipelines for oil, 
natural gas and petroleum products; 
Federal Aid Highways; cost-share roads; 
and access to mining claims. Title V of 
the Federal Land Policy and 
Management Act of 1976 gives the 
management responsibility for these 
rights-of-way to the Secretary of the 
Interior. 

EFFECTIVE DATE: July 31, 1980. 
aporess: Any recommendations or 
suggestions should be addressed to: 
Director (330), Bureau of Land 
Management, 1800 C Street, N.W., 
Washington, D.C. 20240. 

FOR FURTHER INFORMATION CONTACT: 
Bob Mollohen (202) 343-5537. 
SUPPLEMENTARY INFORMATION: The 
proposed rulemaking on Management of 
Rights-of-Way and Related Facilities on 
Public Lands and Reimbursement of 
Costs under the provisions of title V of 
the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1781}, was published in the Federal 
Register on October 8, 1979 {44 FR 
58106). The proposed rulemaking invited 
comments for 90 days ending on January 
7, 1980. During the comment period and 
several days thereafter, a total of 73 
comments were received. Thirty-two of 
the comments came from business 
sources, mostly utilities, fifteen from 
State and local governments, twelve 
from Federal agencies, six from local 
rural electric associations and two from 
individuals. 


General Comments 


Many of the comments wanted to 
know what action had been taken on the 
suggestions made on the notice of intent 
to propose rulemaking. The preamble to 
the proposed rulemaking contained a 
detailed discussion of the comments 
received on the notice of intent to 
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propose rulemaking and the action 
taken on these comments. It would serve 
little purpose to discuss the comments 
again in this document. 

Generally, the comments on the 
proposed rulemaking expressed the 
opinion that the Bureau of Land 
Management had made a real effort to 
adopt the points raised by those 
commenting on the procedures for 
granting rights-of-way outlined in the 
notice of intent. Several of the 
comments stated that they thought the 
proposed rulemaking was a good effort 
to meet users needs. Other comments 
were of the opinion that the proposed 
rulemaking needed extensive revision in 
order to provide users with an effective 
procedure for obtaining rights-of-way on 
public lands. The proposed rulemaking 
represented a conscious effort by the 
Bureau of Land Management to 
incorporate the changes recommended 
in the many comments received both in 
writing and during public hearings to 
provide a procedure that would be an 
effective tool both for users and for 
bureau personnel who issue the rights- 
of-way. Some of the suggested changes 
could not be accepted and every effort 
was made to adopt changes to the 
extent consistent with the law and 
regulations to provide the least 
burdensome rules possible. 

One comment commended the efforts 
made in the proposed rulemaking to 
remove sexist terms, but recommended 
further efforts. While appreciating this 
comment, no further changes have been 
made in this regard. 

In addition to the general comments, 
comments were received covering 
specific areas of the proposed 
rulemaking. The following segment of 
this preamble addresses those specific 
comments, setting forth only those 
sections on which comments were 
received. 


Specific Comments 
Objectives 


A comment requested that section 
102(a)(2) of the Federal Land Policy and 
Management Act of 1976 be repeated in 
the Objectives section of the final 
rulemaking. Even though this suggestion 
has not been adopted, the Objectives 
section makes reference to land use 
plans, which requires compliance with 
the provisions of 43 CFR Part 1601, the 
Bureau of Land Management's land use 
planning regulations. Further, the 
rulemaking requires compliance with 
existing Federal and State law, including 
the requirement to comply with the 
provisions of the Federal! Land Policy 
and Management Act of 1976, the basic 
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authority for the issuance of this 
rulemaking. 

Another comment recommended that 
the Objectives section include a listing 
of the types of grants that could be made 
under this rulemaking. This suggestion 
has not been adopted because the type 
of grant that will be made as a result of 
an application for a right-of-way will be 
determined at the time of granting and 
the granting document will provide the 
terms of the grant. 

A final comment on this section 
wanted a specific reference to the 
environmental analysis process to be 
included in the rulemaking. This general 
section of the final rulemaking has not 
been amended to include a specific 
reference to the environmental analysis 
process. Other sectivns of the 
rulemaking, } 2802.3-4, make specific 
provision for carrying out the 
environmental analysis process. 


Authority 


A comment requested that additional 
authority be listed for the issuance of 
rights-of-way. This rulemaking i: 
concerned with the right-of-way 
authority granted by title V of the 
Federal Land Policy and Management 
Act. Other authority used for the 
granting of rights-of-way is covered in 
other parts of Title 43 of the Code of 
Federal Regulations. Therefore, no 
change has been made in the authority 
section of the final rulemaking 


Definitions 


Several comments were directed at 
the various paragraphs of this section. A 
couple of comments recommended that 
the definition of the term “authorized 
officer" be changed. The comments 
argued that the definition was not 
specific enough and should list the 
qualifications of the authorized officer. 
The term “authorized officer" has not 
been changed. The term “authorized 
officer’, as used in this section, refers ir. 
most cases to the District Manager who 
has management responsibility over the 
lands covered by a right-of-way 
application. These individuals are land 
managers with varied backgrounds. 
They do not work alone, but have in 
their district offices trained personnel 
who can give them the advice they need 
to use as the basis of their decision on a 
right-of-way application. 

A few comments suggested amending 
the term “right-of-way grant” to include 
the type of right or interest in the lands 
that would be granted by the grant. The 
comments specifically wanted to include 
in the definition such terms as 
“easement”, “lease”, “permit”, etc., and 
to define these terms in the definition 
section. As discussed above, the 
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privileges to United States citizens, its 
application shall be denied. A right-of- 
way or temporary use permit shall not 
be granted to a minor, but either may be 
granted to legal guardians or trustees of 
minors in their behalf. 

(b) An application by a private 
corporation shall be accompanied by a 
copy of its charter or articles of 
incorporation, duly certified by the 
proper State official where the 
corporation was organized, and a copy 
of its bylaws, duly certified by the 
secretary of the corporation. 

(c) A corporation, other than a private 
sorporation, shall file a copy of the law 
under which it was formed and provide 
proof of organization under the same, 
and a copy of its bylaws, duly certified 
by the secretary of the corporation. 

{d) When a corporation is doing 
business in a State other than that in 
which it is incorporated, it shall submit 
a certificate from the Secretary of State 
or other proper official of that State 
indicating that it has complied with the 
laws of the State governing foreign 
corporations to the extent required to 
entitle the company to operate in such 
State, and that the corporation is in good 
etanding under the laws of that State. 

(e) A copy of the resolution by the 
board of directors of the corporation or 
other documents authorizing the filing of 
the we shall also be filed. 
at the corporation has previously 

with the Department the papers 
required by this subpart, and there have 
not been any amendments or revisions 
of the corporation's charter, articles of 
incorporation or bylaws, the 
requirements of this subpart may be met 
in subsequent applications, by specific 
reference to the previous filing by date, 
place and case number. 

(g) If the applicant is a partnershi 
association or other unincorporat 
entity, the application shail be 
accompanied by a certified copy of the 
articles of association, partnership 
agreement, or other similar document 
creating the entity, if any. The 
application shall be signed by each 
partner or member of the entity, unless 
the entity shows evidence in the form of 
a resolution or similar document that 
one member has been authorized to sign 
in behalf of the others. In the absence of 
such resolution each partner shall 
furnish the evidence of qualification 
which would be required if the partner 
or member were applying separately. 

(h) If the applicant is a State or local 
government, or agency or 
instrumentality thereof, the application 
shall be accompanied by a statement to 
that effect and a copy of the law, 
resolution, order, or other authorization 
under which the application is made. 
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(i) Each application by a partnership, 
corporation, association or other 
business entity shall, upon the request of 
the authorized officer, disclose the 
identity of the participants in the entity 
and shall include where applicable: 

(1) The name, address and citizenship 
of each participant (partner, associate or 
other); 

(2) Where the applicant is a 
corporation: the name, address, and 
citizenship of each shareholder owning 3 
percent or more of each class of shares, 
together with the number and 
percentage of any class of voting shares 
of the entity which each shareholder is 
authorized to vote; and 

(3) The name, address, and citizenship 
of each affiliate of the entity. Where an 
affiliate is controlled by the entity, the 
applicatiog shall disclose the number of 
shares and the percentage of each class 
of voting stock of that affiliate owned, 
directly or indirectly, by the entity. If an 
affiliate controls the entity, the number 
of shares and the percentage of each 
class of voting stock of the entity 
owned, y or indirectly, by the 
affiliate shall be included. 


§ 2802.3-2 Technical and financial 
Capability 


The applicant shall farnish evidence 
satisfactory to the authorized officer 
that the epplicant has, or prior to 
commencement of construction shall 
have, the technical and financial 
capability to construct, —_ 
maintain and terminate the project for 
which authorization is requested. 


§ 2002.3-3 Project description. 

(a) The applicant shall furnish an 
explanation of how the project will 
interrelate with g and future 
projects and other developments on the 
public landa. 

(b) The project desoription shall be in 
sufficient detail to enable the authorized 
officer to determine: 

(1) Its impact on the environment; 

(2) Any benefits provided to the 
public; 

(3) The safety of the proposal; and 

(4) The specific public lands proposed 
to be occupied or used. 

(c) When required by. the authorized 
officer, the applicant shall also submit 
the following: 

(1) A description of the proposed 
facility; 

(2) An estimated schedule for 
construction of all facilities together 
with anticipated manpower 
requirements for each stage of 
construction; 

(3) A description of the construction 
techniques to be used; and 
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(4) A description of the applicant's 
alternative route considerations. 


§ 2802.3-4 Environmental protection pian. 
If the authorized officer determines 
that the issuance of the right-of-way 
authorization requires the preparation of 
an environmental statement, the 
applicant shall submit a plan for the 
protection and rehabilitation of the 
environment during construction, 
operatibn, maintenance and termination 


of the project. 


§ 2802.3-6 Additional information. 

The applicant shall furnish any other 
information and data required by the 
authorized officer to enable him/her to 
make a decision on the application. 


§ 286023-€ Mapes 

(a) The authorized officer may at his/ 
her discretion require the applicant to 
file a map with the application. When 
the authorized officer determines not to 
require a detailed map prepared in 
accordance with paragraph (b) of this 
section, the applicant shall attach to the 
application a map such as a United 
States Geological Survey Quadrangle 
map or aerial photograph showing the 
approximate location of the facility and 
processing may proceed. Where the 
application is accepted without a 
detailed survey map, the applicant shall 
be notified that a map pursuant to 
paragraph (b) of this section shall be 
req prior to the iseuance of the 
grant or permit, or within 60 days of 
completion of cohstruction, as 
determined by the authorized officer, 
except that thé authorized officer may 
waive all or part of the requirements of 
paragraph {b) of this section for mape 
for temporary use perm'ts. When the 
authorization ts for use of an existing 
road controlled by the United States, 
any map showing said road shall suffice 
and the requirements of paragraph (b) of 
this section shall not apply in this 
situation. 

(b) Maps or aerial photographs 
portraying linear rights-of-way, as a 
minimum, shall st.uw the following data: 

(1) The bearing and distance of the 
traverse line or the true centerline of the 
facility as constructed; 

(2) At least one tie to a public land 
survey monument to either the beginning 
or ending point of the right-of-way. If a 
public land survey monument is not 
within ea reasonable distance as 
determined by the authorized officer, the 
survey shall be tied to either a relatively 
permanent man-made structure or 
monument or some prominent natural 
feature. However, when the right-of-way 
crosses both public lands and lands 
other than public lands, each parcel of 
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public land crossed by said right-of-way 
must be tied to a public land survey 
monument, or if the map shows a 
continuous survey from the beginning 
point to the ending :’ int of the project 
regardless of land ownership, then only 
one corner tie ai either the initial or 
terminal point is required; 

(3) The exterior limits of the right-of- 
way and the width thereof; 

(4) A north arrow; 

(5) All subdivisions of each section or 
portion thereof crossed by the right-of- 
way, with the subdivisions, sections, 
townships, and ranges clearly and 
properly noted; and 

(6) Scale of the map. The map scale 
shall be such that all of the required 
information shown thereon is legible. 

(c) Maps portraying non-linear or site- 
type rights-of-way shall include the 
requirements of paragraphs (b){4), (5), 
and (6) of this section. In addition, the 
map shail show, as a minimum, the 
following data: 

(1) The bearing and distance of each 
exterior sideline of the site; and 

(2) At least one angle point of the 
survey shall be tied to a public land 
sugvey monument, as provided for in 
paragraph (b)(2) of this section. 

(d) In order to facilitate proper 
management of the public lands and to 
assist the authorized officer in 
developing a sound transportation plan, 
any person or State or local government 
which has constructed public highways 
under the authority of R.S. 2477 (43 
U.S.C. 932, repealed October 21, 1976), is 
provided the opportunity to file within 3 
years of the effective date of these 
regulations a map showing the location 
of all such public highways constructed 
under R.S. 2477. Maps filed pursuant to 
this paragraph should, as a minimum, be 
a county highway map showing all 
county roads located on the public 
lands, a State highway map showing 
State highways located on public land, 
and in the case of a municipality, a 
street or road map showing the location 
of city streets or roads. An individual 
who has constructed a public road 
pursuant to R.S. 2477 should, as a 
minimum, submit a United States 
Geological Survey Quadrangle showing 
the location of said road on public land. 
The submission of such maps depiciting 
the location of alleged R.S. 2477 
highways shall not be conclusive 
evidence of their existence. Similarly, 
failure to depict such roads shall not 
preclude a later finding as to their 
existence. 


§ 2802.4 Application processing. 

(a) The authorized officer shall 
acknowledge, in writing, receipt of the 
application and initial cost 


reimbursement payment required by 

§ 2803.1-1 of this title. An application 
may be denied if the authorized officer 
determines that: 

(1) The proposed right-of-way or 
permit would be inconsistent with the 
purpose for which the public lands are 
managed; 

(2) That the proposed right-of-way or 
permit would not be in the public 
interest; 

(3) The applicant is not qualified; 

(4} The right-of-way or permit would 
otherwise be inconsistent with the act or 
other applicable laws; or 

(5) The applicant does not or cannot 
demonstrate that he/she has the 
technical or financial capacity. 

(b) Upon receipt of the 
acknowledgement, the applicant may 
continue his or her occupancy of the 
public land pursuant to § 2802.1(d) of 
this title to continue to gather data 
necessary to perfect the application. 
However, if the applicant finds or the 
authorized officer determines that 
surface disturbing activities will occur in 
gathering the necessary data to perfect 
the application, the applicant shall file 
an application for a temporary use 
permit prior to entering into such 
activities on the public land. 

(c) The authorized officer may require 
the applicant for a right-of-way grant to 
submit such additional information as 
he deems necessary for review of the 
application. All requests for additional 
information shall be in writing. Where 
the authorized officer determines that 
the information supplied by the 
applicant is incomplete or does not 
conform to the act or these regulations, 
the authorized officer shall notify the 
applicant of these deficiencies and 
afford the applicant an opportunity to 
file a correction. Where a deficiency 
notice has not been adequately 
complied with, the authorized officer 
may reject the application or notify the 
applicant of the continuing deficiency 
and afford the applicant an opportunity 
to file a correction. 

(d) Prior to issuing a right-of-way 
grant or temporary use permit, the 
authorized officer shall: 

(1) Complete an environmental 
analysis in accordance with the 
National Environmental Policy Act of 
1969; 

(2) Determine compliance of the 
applicant's proposed plans with 
applicable Federal and State laws: 

(3) Consult with all other Federal, 
State, and local agencies having an 
interest, as appropriate; and 

(4) Take any other action necessary to 
fully evaluate and make a decision to 
approve or deny tne application and 


prescribe suitable terms and conditions 
for the grant or permit. 

(e) The authorized officer may hold 
public meetings on an application for a 
right-of-way grant or temporary use 
permit if he determines that such 
meetings are appropriate and that 
sufficient public interest exists to 
warrant the time and expense of such 
meetings. Notice of public meetings shall 
be published in the Federal Register or 
in local newspapers .r in both. 

(f) A right-of-way grant or temporary 
use permit need not conform to the 
applicant's proposal, but may contain 
such modifications, terms, stipulations 
or conditions, including changes in route 
or site location on public lands, as the 
authorized officer determines to be 
appropriate. 

(g) No right-of-way grant or temporary 
use permit shall be in effect until the 
applicant has accepted, in writing, the 
terms and conditions of the grant or 
permit. Written acceptance shall 
constitute an agreement between the 
applicant and the United States that, in 
consideration of the right to use public 
lands, the applicant shall comply with 
all terms and conditions contained in 
the authorization and the provisions of 
applicable laws and regulations. 

(h) The authorized officer may place a 
provision in a right-of-way grant 
requiring that no construction on or use 
of the right-of-way shall occur until 
detailed construction or use plans have 
been submitted to the authorized officer 
for approval and one or more notices to 
proceed with that construction or use 
have been issued by the authorized 
officer. This requirement may be 
imposed for all or any part of the right- 
of-way. 


§ 2802.5 Special application procedures. 


An applicant filing for a right-of-way 
within 4 years from the effective date of 
this subpart for an unauthorized right-of- 
way that existed on public land prior to 
October 21, 1976, is not: 

(a) Required to resrmburse the United 
States for costs incurred for processing 
an application and for the preparation of 
reports and statements pursuant to the 
National Environmental Policy Act of 
1969 (see § 2803.1-1(a}(1}) which are 
above the schedule shown in § 2803.1- 
1(a)(3)(i) of this title. 

(b) Required to reimburse the United 
States for costs incurred incident toa 
right-of-way for monitoring (the 
construction, operation, maintenance 
and termination) of authorized facilities 
as required in. § 2803.1-1(b) of this title. 

(c) Required to pay rental fees for the 
period of unauthorized land use. 
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DEPARTMENT OF THE INTERIOR 


43 CFR Part 2600 


Rights-of-Way, Principles and 
Procedures; Amendment to Rights-of- 
Way Regulations 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Proposed rulemaking. 


SUMMARY: This proposed rulemaking 
would eliminate burdensome, outdated 
and unneeded provisions in the existing 
rights-of-way regulations for right-of- 
way grants issued under the provisions 
of title V of the Federal Land Policy and 
Management Act of 1976. 

pate: Comments by September 21, 1981. 
appreEss: Comments should be sent to: 
Director (650), Bureau of Land 
M:.nagement, 1800 C Street, NW., 
Washington, D.C. 20240. Comments will 
be available for public review in Room 
5555 of the above address during regular 
working hours (7:45 a.m. to 4:15 p.m.) on 
regular working days. 

FOR FURTHER INFORMATION CONTACT: 
John Hafterson (202) 343-5537; or 
Robert C. Bruce (202) 343-8735 
SUPPLEMENTARY INFORMATION: The 
operation of the rights-of-way 
regulations since they-became effective 
some 15 months ago has revealed 
several provisions that could be 
eliminated, thereby making the 
regulations easier to understand and 
fulfill by both the public and Bureau 
personnel. These changes will also 
reduce the burden placed on the public 
by the regulations. 

The first change in the regulations is a 
complete revision of the section on 
application content, § 2802.3. The 
information ‘hat an applicant must 
furnish the Burean of Land Management 
in order to obtain a right-of-way grant 
has been reduced. The amendment 
would allow the use of a consolidated 
Federal right-of-way application form 
that is under development. The new 
consolidated form is being developed by 
the Department of the Interior, the 
Department of Transportation and the 
Departinent of Agriculture with input 
from other interested agencies. This new 
consolidated form should help the 
affected public by giving them one form 
for use in connection with any right-of- 
way grant from any agency of the 
Federal government. Further, the 
consolidated form will reduce the 
requirements for information to a 
minimum. The public was requested to 
comment on the proposed form by 
publication in the Federal Register of 
March 12, 1981 (46 FR 16342). The public 
comments are being reviewed and a 
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revised form will be submitted to the 
Office of Management and Budget as 
required by the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511). The use of 
this form will not be required until it has 
been approved by the Office of 
Management and Budget. 

Other changes in § 2802.3 include the 
elimination of the citizenship 
requirement, permitting applicants other 
than individuals to attest to their 
qualifications to do business rather than 
having to prove it with documentation, 
and a general reduction in the amount of 
information that an applicant must 
furnish with an application. 

Sections 2402.3-2, 2802.3-3 and 
2802.3-6 of the existing regulations 
would be revised to delete the present 
requirements and to reduce 
requirements for the furnishing of 
technical and financial capability and a 
description of the projects and needed 
maps. 

Section 2802.3-4 has been deleted 
from the regulations as being no longer 
needed. The requirement for an 
environmental plan is not an 
appropriate part of the application 
system. If an environmental plan is 
needed from an applicant, it would be 
called for much later in the process and 
the need for the would be worked 
out with the applicant. 

Section 2802.3-5 would be eliminated 
because it is redundant and the 
authority to request additional 
information appears in § 2802.4. 

Subpart 2805 would be deleted in its 
entirety and would be replaced by a 
new § 2802.5-2 which requires an 
applicant to work with the Department 
of Energy on any required wheeling 
agreement. In order to reduce any 
possible delay in the issuance of a right- 
of-way grant because of difficulties in 
arriving at a wheeling agreement, the 
amendment would permit the right-of- 
way grant to be issued and would allow 
a year for completion of the wheeling 
agreement. 

The principal author of this proposed 
rulemaking is John Hafterson, Division 
of Rights-of-Way and Project Review, 
assisted by the staff of the Office of 
Legislation and Regulatory 
Management, Bureau of Land 
Management. 

it is hereby determined that the 
publication of this document ie not a 
major Federal action significantly 
affecting the quality of the human 
environment and that no detailed 
statement is required pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)). 

The Department of the Interior has 
determined that this document is not a 
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major rule under Executive Order 12291 
and will not have a significant economi¢ 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (Pub. L. 96-354). 


PART 2800—RIGHTS-OF-WAY, 
PRINCIPLES AND PROCEDURES 


Under the authority of title V of the 
Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1716-1771), it is 
proposed to amend Part 2800, Group 
2800, Subchapter B, Chapter II, Title 43 
of the Code of Federal Regulations as 
set forth below: 


$$ 2802.3-1-2802.3-6 [Removed] 


1. Sections 2801.3-1, 2802.3-2, 2802.3- 
$, 2802.3—4, 2802.3-5 and 2802.3-6 are 
removed in their entirety and § 2802.3 is 
revised as follows: 


§ 2802.3 Application content. 


Applications for right-of-way grants or 
temporary use permits shall be filed on 
a form approved by the Director. The 
application form shall contain 
instructions for the completion of the 
form and shall require the following 
information: 

(a) The name and address of the 
applicant and the applicant's authorized 
agent, if appropriate; 

(b) A description of the applicant's 
proposal; 

(c) A map and description of the 
location of the applicant's proposal; 

(d) A statement of the applicant's 
compliance with the requirements of 
State and local governments; 

{e) A statement of the applicant's 
technical and financial capability to 
construct, operate, maintain and 
terminate the proposal; 

(f} A description of the alternative 
routes and modes considered when 
developing the proposal; 

(g) A listing of other similar 
applications or grants the applicant has 
submitted or holds; 

(h) A statemnt of need and economic 
feasibility of the proposal; 

(i) A statement of the environmental, 
social and economic effects of the 
proposal; and 

(j) For applicants other than 
individuals, a statement c ‘testing to 
their authorization to conduct business 
in the area where the proposal is 
located. 

2. Add a new § 2802.6 as followe: 


§ 2802.6 Special requirement for 
applicants for electric power transmission 
lines of 66 KV or above. 

The applicant for a right-of-way grant 
for a power project having a voltage of 
66 kilovolts or more shall execute an 
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agreement with the Department of 
Energy agreeing to the wheeling of 
power from any facility having a voltage 
of 66 kilovolts or more unless the 
Department of Energy determines that a 
wheeling agreement is not necessary. 
The agreement shall be excluded within 
1 year of the issuance of the right-of- 
way grant. Failure to execute a required 
wheeling agreement may result in the 
euspension or termination of the right- 
of-way grant. 


Subpart 2805—Applicants for Electric 
Power Transmission Lines of 66 KV or 


Above [Removed] 


3. Subpart 2805—Applications for 
Electric Power Transmission Lines of 66 


KV or Above—is removed in ite entirety. 


Devid G. Russell, 

Deputy Assistant Secretary of the Interior. 
April 29, 1981. 

WB Doc. 61-22836 Filed 64-81; £45 am] 

BRING CODE 4310-84-41 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Part 2800 


{Circular No. 2500] 


Rights-of-Way, Principles and 
Procedures; Amendment 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Final rulemaking. 


summary: This final rulemaking will 
eliminate burdensome, outdated and 
unneeded provisions in the existing 
right-of-way regulations for right-of-way 
grant issued under the provisions of title 
V of the Federal Land Policy and 
Management Act of 1976. This 
amendment came about as a result of 
the efforts of the Administration and the 
Secretary of the Interior to streamline 
existing regulations. 
EFFECTIVE DATE: April 22, 1982. 
ADORESS: Any inquiries or suggestions 
should be sent to: Director (330), Bureau 
of Land Management, 1800 C Street, 
N.W., Washington, D.C. 20240. 
FOR FURTHER INFORMATION CONTACT: 
John Hafterson, (202) 653-8842 or Robert 
C. Bruce, (202) 343-8735. 
SUPPLEMENTARY INFORMATION: The 
proposed rulemaking amending the 
regulations on Rights-of-Way, Principles 
and Procedures, was published in the 
Federal Register on August 5, 1981 (46 
FR 39968), with a 45-day comment 
period ending on September 21, 1981. 
Forty-two comments were received on 
this proposed rulemaking and the 
proposed rulemaking on Rights-of-Way 
under the Mineral Leasing Act which 
was published the same day. Most of 
those making comments combined their 
comments and for the purposes of these 
two rulemakings, we have combined all 
Of the comments and considered them 
as applying to both rulemakings. The 
comments came from the following 
sources: 22 from industry, 9 from Federal 
agencies, 8 from industry associations, 1 
from an association of State 
governments and 1 from an individual. 
The comments were unanimous in 
their praise of the effort of the 
Department of the Interior in reducing 
the impact of the right-of-way 
regulations on the using public. As one 
comment pointed out, the Department of 
the Interior deserves praise for its 
efforts to reduce the paperwork burden 
imposed on the public by its regulations. 
The comments noted that the rights-of- 
way regulations were developed in close 
consultation with the affected public 


but that these changes were an 
improvement to that effort. In addition 
to these general comments, comments 
were made on specific sections of the 
proposed rulemaking and will be 
discussed in connection with each of the 
sections. 

Nearly all of the comments pointed 
out the numbering area contained in 
section 1 of the proposed rulemaking. 
The number “2801.3-1" has been 
corrected in the final rulemaking to 
“2802.3-1" as the title to that change 
clearly shows what was intended. 

Nearly all of the comments praised 
the decision to remove the citizenship 
requirement that had been made a part 
of the regulations by the Secretary of the 
Interior in the exercise of his 
discretionary authority. One comment 
did object to its removal, stating that 
removal of the provisions will operate to 
encourage foreign oompetition for 
limited domeefic resources. The 
citizenship requirement is deleted from 
the existing regulations by the final 
rulemaking. 

The other deletions relating to 
applicant qualifications and disclosure 
were also favored by the majority of 
those commenting. One comment noted 
that the stockholder disclosure 
requirement was required by section 6" 
of the Federal Land Policy and 
Management Act and recommended that 
the requirement for stockholder 
disclosure not be removed from the 
regulations. The fina] rulemaking 
removes the stockholder and other 
disclosure requirements from the 
regulations, but these requirements are 
continued in the new application form. 
In administering these requirements, the 
Bureau of Land Management will, as a 
practical matter, require disclosure of 
the information only when it is needed 
to carry out its responsibility to manage 
thé public lands and preserve them for 
the use of the public. 

One comment objected strongly to the 
three percent stockholder requirement in 
the regulations and suggested that it be 
dropped entirely. Since this requirement 
is imposed by the Federal Land Policy 
and Management Act, the Bureau of 
Land Management has the authority to 
require a corporate entity to reveal the 
information if it is needed to make a 
determination as to whether a right-of- 
way should be granted, issued or 
renewed. Any change in this authority 
would have to be made by the Congress. 

One comment favored the deletion of 
the requirement on technical and 
financial capability of a right-of-way 
applicant and recommended that it be 
deleted from the new application 
requirement section. The view was 
expresced that this requirement was not 
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needed because the bonds required of 
an applicant protected the United States 
from the failure of an applicant to fulfill 
the requirements of the right-of-way 
grant. The final rulemaking deletes the 
technical and financial capability 
requirement from § 2803.3-2 but places a 
similar requirement in the § 2803.2-3, the 
new application content section. Section 
504(j) of the Federal Land Policy and 
Management Act requires a finding that 
the applicant is financially and 
technically qualified to construct the 
project as a prerequisite to granting the 
right-of-way. The Bureau of Land 
Management, in administering this 
requirement, will accept a statement by 
the applicant that it is financially and 
technically qualified to go forward with 
the project, except in those instances 
where previous experience has shown 
the applicant lacks adequate financial or 
technical capacity to carry out its 
obligations under a grant. Further, the 
bonds required of an applicant are for 
the purpose of protecting the public 
lands from damage that might occur as a 
result of the actions of an applicant, not 
for the purpose of assuring the _ 
applicant's financial and technical 
qualifications. 

The comments favored the change 
made by the proposed rulemaking and 
carried out in the final rulemaking that 
removes the section on project 
description and replaces it with a short 
requirement in the § 2802.3. The new 
requirement is greatly streamlined and 
imposes a less burdensome requirement 
on the public. 

A number of comments expressed 
their views on the deletion of the 
environmental protection plan 
requirements contained in § 3802.3—4 of 
the xisting regulations and which is 
deleted by the proposed rulemaking. 
Most of the comments favored the 
change, but one of the comments 
expressed the view that a decision on a 
right-of-way should not be made without 
the benefit of an environmental 
assessment. We concur in the need for 
analyzing the impact of a right-of-way 
before the right-of-way grant is issued. 
However, we do not believe that the 
plan required by section 504(d) of the 
Federal Land Pclicy and Management 
Act should be submitted with the 
application for a right-of-way. To 
require an applicant to prepare a 
protection plan prior to completion of 
the environmental evaluation is both 
unfair and wasteful. After the 
environmental assessment has been 
completed and a decision has been 
made that the right-of-way can be 
granted, then the applicant can be 
requested to submit the protection plan. 
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MB the decision is made that the right-of- 
way should not be granted, the 
egplicant has not borne the cost of 
preparing a protection plan. The final 
ralemaking has not made any change in 
the amendment made by the proposed 
rulemaking on this subject, but does add 
amew paragraph (h) to § 28024 that 
authorizes the autharized officer to 

a provision concerning @ 
protection plan in the right-of-way grant 
weprovide the public lands adequate 
a and fulfill the requirements of 

Federal Land Policy and 

Management Act. 

All of the comments supported the 
deletion of § 2802.3-5, the authority for 
the authorized officer to obtain 
additional information for use in making 
@ decision on the application. If 
additional information is needed by the 
sethorized officer to allow a decision on 
@ application, it can be obtained under 

The final rulemaking makes no 
in the provisions of the proposed 
on this point 
comments on maps made by the 
sposed rulemaking reised a number of 
yes. Most of the camments supported 


authorized officer to determine the 
meral location of the project and make 
a general evaluation of it. If more 
detafied maps are needed, they can be 
requested under other provisions of the 
dkisting regulations. As a resuit of a 
couple of comments that objected to the 
deletion of the mapping requirement 
relating to roads established under the 

visions of section 2477 of the Revised 

tutes contained in § 2802.3-6(d), the 
final rulemaking has added a new 
paragraph (b) to § 2802.5 of the 
feguiations that contains the 
requirement relating to R.8. 2477 roa‘is. 
This was dane because the section o1 
B.S. 2477 roads provides a convenient, 
but optional means, to resolve road 
status questions. The furnishing of the 
maps on the public roads remains at the 
option of the road owner. 

A number of the comments on the 
application content requirements 
contained in the proposed rulemaking 
were concerned about the use of the 
consolidated application form that was 
developed primarily fox use in Alaska. 
We are aware of these concerns and are 
designing instructions to accompany the 
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consolidated form that will not require 
the completion of application items in 
excess of those needed to complete 
action on the application under 
consideration. Therefore, the Bureau of 
Land Management will be able to use 
the consolidated form that was 
published in the Federal Register on 
March 12, 1961 (46 FR 16342), for all 
rights-of-way. 

_All of the comments expressed 
agreement with the proposed reduction 
in the requirements for information to be 
included in applications. Most of the 
comments, however, recommended 
further changes in the requirements of 
the proposed rulemaking. After careful 
review of the comments and a thorough 
study of the requirements contained in 
the proposed rulemaking, the final 
rulemaking has been changed further. 
Then have been divided 
into two categories in the final 
rulemaking. The items that are required 
to be submitted with the application 
have been reduced to five, with the 
additional Rems that were part of the 
proposed rulemaking being Heted as 
information that the applicant may 
submit to be of assistance to the 
authorized officer. There is no 
requirement that any of the information 
in paragraph (b) be submitted with the 
application. 

There was considerable concern 
expressed in the comments about the 
provision requiring a statement of 
compliance with the standards of Siate 
governments. This requirement has been 
removed by the final rulemaking 
because it is not needed at the time the 
application is filed. However, in 
compliance with the provisions of 
section 506 of the Federal Land Policy 
and Management Act, § 2802.4 requires 
the authorized officer to require 
compliance with applicable Stat 
standards when granting the right-of. 
way. Section 2802.4 remains in the 
regulations and will be followed in the 
processing of a right-of-way grant. 

Virtually all of the comments 
supported the change in the wheeling 
provisions made by the proposed 
rulemaking, but went on to suggest 
further changes or eliminatton of any 
reference to wheeling in the final 
rulemaking. After careful review of the 
wheeling provision and fhe comments, 
the final rulemaking deletes § 2802.6 in 
its entirety, along with Subpart 2805 
which the proposed rulemaking deleted. 
The wheeling requirements are left to 
the Department of Energy, where the 
responsibility Hes, as provided in Title 0 
the Public Utility and Regulatory 
Policies Act of 1978 (18 U.S.C. 8244). 
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The principal author of this final 
rulemaking is John Hafterson, Division 
of Rights-of-Way and Project Review, 
assisted by the staff of the Office of 
Legislation and Regulatory 
Management, Bureau of Land 
Management. 

The Department of Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (Pub. L. 96-354). 

The information collection 
requirements contained in 43 CFR Part 
2800 have been approved by the Office 
of Management and Budget under 44 
U.S.C. 3507 and assigned clearance 
numbers 1004-0060 and 1004-0107. 

Under the authority of title V of the 
Federal Land Policy and Management 
Act of 1975 (43 U.S.C. 1761-1771), Part 
2800, Group 2800, Subchapter B, Chapter 
II of Tithe 43 of the Code of Federal 
Regulations is amended as set forth 
below. 

Garrey E. Casruthers, 
Assistont Secretary of the Interior 
December 4, 1981. 


PART 2600—RIGHTS-OF-WAYS, 
PRINCIPLES AND PROCEDURES 


1. Group 2800 is amended by edding 
the following note to the beginning of 
che Table of Contents: 


Group 2800—Use; Rights-of-Way 

Nota.— The information collection 
requirements contained in Parts 2800 and 
2880 of Group 2800 have been approved by 
the Office of Management and Budget under 
44 U.S.C. 3507 and assigned clearance 
numbers 1004-0080 and 1004-0107. The 
information is being collected to allow the 
authorized officer to determine if the 
applicant is qualified to hold a right-of-way 
grant, to determine if the issuance of a grant 
is in the public interest and to make other 
land management decisions. This information 
will be eased in making those determinations. 
The obligation to respond is required to 
obtain a benefit. 


5§ 2802.3--1—28022-6 [Removed} 
2. Sections 2802.3—1, 2802.3-2, 
2802.3~3, 2802.34, 2802.3-5 and 


2802.36 are removed in their entirety 
and § 2802.3 is revised as follows: 


§ 2802.3 Application content. 


(a) Applications for right-of-way 
grants or temporary use permits shall be 
filed on a form approved by the 
Director. The application form shall 
contain instructions for the completica 
of the form and shall require the 
following information: 
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(1) The name and address of the 
applicant and the applicant's authorized 
agent, if appropriate; 

(2) A description of the applicant's 


al; 
Pra) A map, USGS quadrangle, aerial 
photo or equivalent, showing the 
approximate location of the proposed 
right-of-way and facilities on public 
lands and existing improvements 
adjacent to the proposal, shall be 
attached to the application. Only the 
existing adjacent improvements which 
the proposal may directly affect need be 
shown on the map; 

(4) A statement of the applicant's 
technical and financial capability to 
construct, operate, maintain and 
terminate the proposal; 

(5) Certification by the applicant that 
he/she is of legal age, authorized to do 
business in the State and that the 
information submitted is correct to the 
best of the applicant's knowledge. 

(b) The applicant may submit 
additional information to assist the 
authorized officer in processing the 
application. Such information may 
include, but is not limited to, the 
fo 1 
(1) Federal or State approvals 
required for the proposal; 

(2) A description of the alternative 
route(s) and mode(s) considered by the 
applicant when developing the proposal 

(3) Copies of or reference to similiar 
applications or grants the applicant has 
submitted or holds; 

{4) A statement of need and economic 
feasibility or the proposal; 

(5) A statement of the environmental, 
social and economic eff. ‘ts of the 
proposal. 


§ 2802.4 [Amended] 


3. Section 2802.4 is amended by 
revising paragraph (h) to read: 


) The authorized officer may include 
in his/her decision to issue a grant a 
provision that shall be included in a 
right-of-way grant requiring that no 
construction on or use of the right-of- 
way shall occur until a detailed 
constriction, operation, rehabilitation 
and environmental protection plan has 
‘been submitted to and approved by the 
authorized officer. This requirement may 
be imposed for all or any part of the 
right-of-way. 


§ 2802.5 [Amended] 

4. Section 2802.5 is amended by: 

(a) Inserting at the beginning of the 
first paragraph of the section the figure 


a)"; 

‘b) Redesignating existing paragraphs 
(a), (b) and (c) as subparagraphs (1), (2) 
and (3); and 


(c) Adding a new paragraph (b) to 
read: 


(b) In order to facilitate management 
of the public lands, any person or State 
or local government which has 
constructed public highways under the 
authority of R.S. 2477 (43 U.S.C. 982, 
repealed October 21, 1976) may file a 
map showing the location of such public 
highways with the authorized officer. 
Maps filed under this paragraph shall be 
in sufficient detail to show the location 
of the R.S. 2477 highway(s) on public 
lands in relation to State or county 
highway(s) or road(s) in the vicinity. The 
submission of such maps showing the 
location of R.S. 2477 highway(s) on 
public lands shall not be conclusive 
evidence as to their existence. 
Similiarly, a failure to show the location 
of R.S. 2477 highway(s) on any map shall 
not preclude a later finding as to their 
existence,’ 


* * 7 * . 


Subpart 2805—Applicants for Electric 
Power Transmission Lines of 66 KV or 
Above [Removed] 


5. Subpart 2805—Applications for 
Electric Power Transmission Lines of 66 
KV or Above—is removed in ite entirety. 
[FR Doc. 82-7803 Ped 3-22-82; 6:45 ain] 

BILLING CODE 4310-64-M 


43 CFR Part 2880 
{Circular No. 2501} 


Amendment to the Rights-of-Way 
Under the Mineral Leasing Act 
Regulations 


AGENCY: Bureau of Land Mafiagement, 
Interior. 


ACTION: Final rulemeking. 


SUMMARY: This final rulemaking will 
eliminate burdensome, outdated and 
unneéded provisions in the existing 
regulations for oil and gas right-of-way 
grants under the Mineral Leasing Act. 


EFFECTIVE DATE: April 22, 1982. 


ADDRESS: Inquiries or suggestions 
should be addressed to: Director (330), 
Bureau of Land Management, 1800 C 
Street, NW., Washington, D.C. 20240. 


FOR FURTHER INFORMATION CONTACT: 
John Hafterson, (202) 653-8842 or Robert 
C. Bruce, (202) 343--8735. 


SUPPLEMENTARY INFORMATION: The 
proposed rulemaking amending the 
regulations on Rights-of-Way Under the 
Mineral Leasing Act was published in 
the Federal Register on August 5, 1981 
(46 FR 39964), with a 45-day comment 
period ending on September 21, 1981. 
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Forty-two comments were received on 
this proposed rulemaking and the 
proposed rulemaking on Rights-of-Way, 
Procedures and Principles, which was 
published the same date. Most of those 
making comments combined their 
comments and for the purposes of these 
two rulemakings, we have combined all 
of the comments and considered them 
as applying to both rulemakings. The 
comments came from the following 
sources: 22 from industry, 9 from Federal 
agencies, 8 from industry associations 
from an association of State 
governments and 1 from an individual. 

The comments were unanimous in 
their praise of the effort of the 
Department of the Interior in reducing 
the impact of the right-of-way 
regulations on the affected public. As 
one comment pointed out, the 
Department of the Interior deserves 
praise for its efforts to reduce the 
paperwork burden imposed on the 
public by its regulations. The comments 
noted that the right-of-way regulations 
had been developed in close 
consultation with the affected public, 
but that these changes were an 
improvement to that effort. In addition 
to these general comments, comments 
were made on specific sections of the 
proposed rulemaking and will be 
discussed in connection with each of the 
sections. 

The commients supported the change 
in the proposed rulemaking that is 
continued in the final rulemaking that 
allows the filing of a right-of-way 
application in any office of the Bureau 6f 
Land Managemént having jurisdiction 
over the lands and not just at a State 
Office, as is now required. This change 
will save time for the using public. 

The comments praised the 
Department of the Interior for the 
streamlining of the application process 
and the reduction in the amount of 
information required of an applicant to 
an absolute minimum. The comments 
did make some suggestions for further 
reductions in the information required of 
an applicant and these have resulted in 
a further change in the final rulemaking 
that has reduced still further the 
required information, with the applicant 
being given the opportunity to submit 
additional information, if it is desired, 
that might be helpful to the authorized 
officer in reaching a decision on the 
right-of-way application. One significan! 
change in the required information is a 
more specific paragraph on the maps 
that are to be submitted with the 
application. The information called for 
is a bare minimum and should be easily 
available to all applicants. 
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United States Department of the Interior Lik. 4/2 


OFFICE OF THE SOLICITOR 
WASHINGTON, D.C. 20240 APR 28 1980 


monorable James W. Moorman 
Assistant Attorney General 

Land ano Natural Resources Division 
Department of Justice 

Wasnington, D.C. 20530 


See 


a 


Rerceqpessespee 


Re: Standards to be applied in determining whefliet ~~~ 
highways have been establisned across publTft 
lands under the repealed statute R.S. 2477 
(43 U.S.C. § 932). 


Dear Mr. Moorman: 


I. Introduction 


Tnis 1S in response to your letter of March 12, 1960. ‘The statute in 
question, R.S. 2477 (43 U.S.C. § 932), was Originally section 8 of tie 

Act or July 20, 1666 (14 Stat. 2535). It was repealea in 1976 py section 
7Uo(a) Of the Feueral Land Policy and Management Act. Prior to its repeal, 
it providea in its entirety as follows: 


The right of way ror tne construction or hignways over 
public lanas, not reserved for public uses, 1S hereby 
grantea. 


Because Of tne repeal, we are only concerned with grants of rignts-of-ways 
perfected prior to Uctober 2l, 19/76, the date of the enactment ot FLPMA.1/ 


AS you are probably aware, R.S. 2477 has been tne supject of inconsistent 
State statutes ana state court decisions, and a nanatrul of inconsistent 
tederal Court decisions, during its llU-year existence.2/ Even ir tne state 
interpretations were fully consistent with each other, they woula not neces- 
Sarily control, especially wnme e, as nere, almost all of the reporteu 

State court decisions involved competing rights of thira parties anu the 
Unitea States was not a party to tnem. The analysis 1n tne various tederal 


l/ A valid R.S. 2477 nighway right-of-way is a valid existing right whim 
1S protected by FLPMA‘s sections 70l1(a) (43 U.S.C. § 1701 note), and 50%(a) 
(43 U.S.C. § 1769(a)). 


Tne iegislative history is silent as to the meaning of this section 
of the 1866 statute. See generally ‘Ihe Congressional Globe, Vol. 3%, 39tn 
Cong., ist Sess. (1566). 
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cases involving ik.s. 2477 alsu are not anily inconsistent with eact: other, 
but none of tuem aerinitively come tO yrips with tne precise 1Ssue we 
now trace: Exactly what was otferea and to wnom py Conyress in its enact- 
ment of B.S. 24/7, ano low were Such rigiitS-Or-way to oe perrected? 


In tne face of this tangled history,3/ we outline below what we vcelieve 

to be the proper Interpretation or R.S. 2477. Our interpretation comports 
Closely with its language which, because of the absence ot legislative his- 
tory, 1s especially appropriate. Our view ts also consistent witn many 

of the reported decisions. It has the augea virtue Of avoiding what would 
Otnerwise be a serious conflict vcetween nighway rignts-Of-way established 
unger k.S. 2477 and tne meaninw «tf the term "roaaless” in section 63 

Ot FLPMA, wnich deals with tne bureau of Lana Manageinent (S1M) wilaerness 
review responsibilities. 


3/ A Similar Situation existea 1n the dispute over tne Owmersnip of thc 
Supiergea land otf the coast of California. In Uniteu States v. California 
332 U.s. ly (1947), tne State argued tnat the Uniteu states waS barrec 
trom. asserting its title to tne area because of we prior inconsistent 
pOS1L1IONS taken Dy 1ts agents Over the years. ‘Ine Supreme Court refuteu 
this contention, Stating in part (332 U.S. at 39-40): 


AS @ itatter or fact, tne record -,lainly vemonstrates that until 
tue California Oli 1Ssue began to be pressed in the tnirties, 
neitner tine states nor the Goverment nas hau reason to focus 
attention on tne question ot wnich or tnen. Owneo Or nad paramount 
rigtitSs 1n Or power over the three=nule velt. Anu even asSuminy 
tnat Goverment agencies nave been negligent in talling to recoy- 
nize or assert tne claiuiS of tne GOvermnment at an earlier aate, 
the great interests ot tne Government in this ocean area are 

mot to oe forreiteu as a result. ‘ihe Goverment, which holds 1ts 
intereStS nere aS elsewhere in trust for all the people, 1S not 
to be aevrived OL tnose interests poy tne ordinary court rules 
gesiygneu particularly for private aisputes over individually owned 
pieces Of property; and ofLlcers who nave no authority at all to 
gispose O1 Govenument property cannot by thelr conduct cause the 
vovernment to lose its valuable rignts py tneir acquiescence, 
laches, or failure to act. (Citations onitted, emphasis aadeu.) 
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Il. Lboes k.S5. 2477 Apply to highways Constructeu After 13866? 


A tnresnola issue here 1s whetner tne statute Sousiit only to validate highways 
previously constructea in trespass, or to apply prospectively as well. ‘his 
Department nas always regarued k.S. 2477 as applying prospectively to nignways 
Constructeu after lsto. In United States v. bunn, 478 F.za 443, 445, note 

2 (ytn Cir. 1973), nowever, tne court of appeals nela tnact the Act was cesigned 
only to cure tne trespass of those persons wno nad already (prior to lob) 
"encroacnea on the public comain without authorization.” ‘The court sala &k.S. 
2477 was “not intendeu to grant rights, but instead to give legitimacy to 

an existing status otherwise indefinaple.* ‘The Nintn Circuit reliea on Supreme 
Court decisions in Jennison v. Kirk, 96 U.S. 453, 459-61 (1876), and Central 
Pacitic Ry. Co. v. Alameda County, 28 U.S. 463 (1931). 


Jennsion concemed section 9 of tne 1866 Act, k.S. 2339, which — besides 
confirming and protecting tne water rights of tnose who hac perfected or ac- 
Cruea water rignts on the publ.c aomain under local custom anu laws — 

held liabie for Gamages any person wno, in constructing a ditc: or canal, 
impalrea tne possession of any settler on the public Gowain. ‘Mis section 
lmmediately rollowed section 8 of that Act (RK.S. 2477) with which we are 
here concerneu. ‘Tne dispute in that case concerned two conpeting miners, 
tne second otf waich (the plaintarf) nad constructed a ditch tor hydraulic 
mining wnidi: had crossed, anu intertered with the first miner's working 

ot, his mining clain. ‘The first miner (detencant) haa cut away the second 
miner's ditcn in oraer to work nis claim as before, and the Court hela 

this diu not give rise to the second miner's claim for damages under section 
%. In dictum, tne Court acknowledyed that the proad purpose of tie 1866 
Act was to cure prior trespasses on tne public Gomain, but made no specific 
comments on k.S. 2477. 


Tne Central Pacific Ry. case dia involve k.S. 24477, but only the validity 

ot roaas constructed prior to 1866. The Court said that, lixe section 9 
construed in Jennison, section & (k.S. 2477) was, "so far as then existing 
roads are concerneu, a voluntary recognition and contirmation of preexisting 
rights, brought into being witn the acquiescence ano encouragement of tne 
general yovernment.” 264 U.S. at 473 (empnasis adoed). ‘The underlined clause 
1S anDiguous, but might be read as suygesting that R.S. 2477 could apply 

to highways constructed atter 1566, and indeed this 1s now the Department 
@ppliea it both before and after tne Dunn case. 


we fina implicit support for the Department's view in Wilderness Society v. 
horton, 479 F.2d 84Z, 682-83 (D.C. Cir. 1973), cert. denied, 411 U.S. 917 
(1973), which upheld the validity of an k.S. 2477 grant of a right-of-way 
tor a nigiiway constructea in 197U along tne Trans-Alaska Pipeline. Dunn's 
hnoluing to tne contrary, theretore, does not find unambiguous support in 
the cases it cites as support for its holding, and most reporteu decisions 
assume to the contrary; as a result, it has not been followed by the 
Department, in tne Ninth Circuit, or elsewhere. 
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anise G.€ winth Circuit 1S correct in Linginy thal OMe Major jur,ose vt 
tie Lovo Act, CckKel: 4S & witic, was to vallcate Various prior tres vaSoes 
on tie puolic lanus, it woes not Lollow a fortiori What Reo. 2477 applies 
Only retrocctlivedy. ‘Mie Stetutor. languaye, talrly reac, looxs rorwurc 
aS weil aS Dacxwara 1n tine, anu tne great wuly or Case law also Supports 
tne LDeparGuent'S Comsistent aumlnistretive interpretation. 


III. Letermining wnetuer an k.S. 2477 nignway nas Deen valiuly 
@stablisneu 1S 4 yuestion of teceral law. 


Ine conggon law aoctrine of aaverse possession does not Operate against 

tne tegeral goverment. Unitec states v. Cailfornia, 532 L.s. 1b, 39-40 
(1947); Texas v. Louisiana, 410 U.S. 7U2, 714 (1973), reneariny denied 

411 Ueo. You (1473); Drew v. Valentine, lor. 7l2 (Stn Cir. loos). The 
necessary corollary of tus rule 1s that in order tor a State or individual 
to galn a) interest 1m lama Owneu vy Wt vnltea States, there mist be 
comliance witi a teverai statute wilcn grants sucn interests. 


Ine Qverative rule of Comstructioi: aj,licabie to ¢ 7 Statutes 1S iet Grants 
by Uie teveral govermient “isust be construeu IavoL . to the yovernment 

ang « 6 6 MOUIING pasSteS Out wikit 15 GHiiveyeu 1n Ci€ar ami explicit 

lanyuaye -- inrerences delng resolvea met ayalnst wut for the goverment.” 
Calawell v. Uitea States, 25u Uso. 14, cu (Lyio); wiasconsl: Ceritral 

Kee CO. Ve. Unite. States, lod U.S. lov, 2b2 (lu9b) 3 Great hortmern xy. 

COs. Ve Wisllea UtauteS, 31d Led. Zod, 2]é (1942); Anurus V. Giariestone 

StONe FKOCUCTS We, 436 Us. OU4, O17 (l¥/o); CL. Leo Sieg, Vv. Uniteu states, 
44uU Und. vve (19/9). ahiS UCctrilne ap,11les to gra@itsS to SteteS aS well 

@S grants to ;,rivate partles. wmucule V. FPaCLIIC wy. Wo, 04 Usd. 0, 

S& (1od¥). “ihus, 1m accordance wlth U.ese TuieS, aMy a@iwlyulties wnic.: 
exlst ln tne Statutory language must ve resolvea 1n Lavor OL tie reucrai 
goverment. 


Ine yuestion Of whether a particuiar Nigilway NaS oeen lejaiiy eStavilsneu 
unuer K.s. 24/7 rewains a questiou of reueral law. It is a settlea 

ruije OL statutory Constructlo, iat ali woras an @ statute are to ce given 
etrect. It must pe assumec tat congress reant every word Ol a Statute 
am that, thererore, every woru lust ve glven lrorce aiw elfect. Unltec 
otates v. enaschie, 345 U.S. 246, S3d-sy (lod>)? williams v. sisseton- 
wanpeton 510ux ‘irival Councii, go/ 6. ou,4. 1194, 1lZbu (Lb. s0utn vaKota 
1975); see aiso Zeigler Coul oO. v. Kle,,e, 530 F. da 396, 400 (D.C. Cir. 
1976); wilagernesS sOclety v. morton, 4/9 F. 2a o4<4, Bb5o (V.L~ Cir. 19/5), 
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cert. Ggenled, 4li U.o. ¥17 (1975); Unitec States v. nong Kili w, 472. 
du Jeu, Jez (5tti Cir., 1y¥72); Consolicatea Flower onip. Inc.-pay Area v. 
CeAsd., 2U5 Fecu 44y (Ytn Cir. 1953). This 1S especially so wien, as nere, 
tnere 15 no legislative nistory to suggest otnerwise.4/ 


Thus 1n Order to aetermine wnetner a valid K.S. 2477 highway exists on the 
federal lanas, tne several elements ot tne ofter proviued by tne terns or 
the statute must be met. First, was tne land reservea for a puplic use? 
second, was there actual construction? Thira, was what was constructea 

a nignhway? 


A. Lanc reservea for public use 


R.S. 2477 Only grants rignts otf way over public lands “not reserveo tor 
puplic uses." Theretore, Indian reservations, Wilalife Retuges, National 
Parks, National Forests, “llitary Reservations, and other areas not uncer 
the Jurisciction or bli are clearly mt Open to construction of niahways. 
The extent to whicn witnorawals or puwlic lanas constitute "reservations 
for public uses” 1S potentially comlicatec —— See, e€.g., Executive Urder 
byl0 (54 1.D. 534) (14934); Wilaerness Society v. Morton, 479 F.2G 642, dod, 
n.o9U (b.C. Car. 1y/5) — Dut tor present purposes it 1S Surracient to 
Ooserve tuiat k.S. 24/77 was an orfer Of rigntS-or-way only across jwlic 
lanus “not reserveca tor puplic uses.” 


Bb. Construction 


Consistent wit: the rules OL Statutory Interpretation previously ulscussea, 
ti.€ cnolce O£ tie tems “Coristruction” in K.S. 2477 necessitates tnet it 

be consiuerec 4n essential eienent of wie Offer nace by UConcress. “Lonstruc- 
tion” is jerineo 1n weoster's sew Internmatlomai Dictionary, (du cu. 1935) 
(unewrlagea) at 372, asi “act Of Dulluinc; erection; act O1 wevising 

am roriing.*® Construction ordinarily means inore than mere use, Such as 
the creation of a track across puolic ianus Dy tne pasoaye OF vefiicles. 
Acooruingly, we believe tnat tne plain meaning of the term *caonstruction,”" 
@> uSea ln kes. <47/, 1S that 1m Oraer for a vailu right-of-way to coir 
into existence, there must have been tne actuai bullaing of a highway; 
2.€., tie grant cOuid not be perlecteu without Sore actual construction. 


4 MM analoyy Can be draw trom tue law of contracts. It 1S a vasic tenet 
Ot contract Jaw that no more chan 1s Oflerea 1S Susceptibie of a valid 
acceptance. Mmacoox v. northern Natural Gas O9., ¢59 F. Sup Jol, 7/53 

(D.C. Okla. 1966). Thus, in oruer for riuiits-of—way to nave been valloly 
accepted under the lnstai.t Statute, sucn acceptance must nave Deen performed 
in accoraance with the term6 and conditions ci tne offer. “inneapolis & St. 
Lx. Co. Vv. Coiumous Rolling Mlil W., 119 U.S. 14Y¥, 151 (itso); Tilley v. 
County oi Cook, 103 U.s. lod, loi (1odU); National bank v. iii, 101 U.S. 


45, #9 (1079). 
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we belleve the correct interpretation on this point 1s that aaopted vy tne 
wew yversey psupreim Court in Paterson k.k. Go. Vv. City ot raterson, bo A. 
66 (iw. 1¥i2) construing the nearly luentical pnrase “construction ot a 
nhagnway" which appearec in a lyii State statute. Die court noted (bd A. 
at 69-7, elPnasis auaeu): 


(T)he tarst question tnat arises 1s what 1S meant by the 
"construction of a nignway."” Does it mean simply to lay out 
tne hignway On paper and file a map thereor in some public 
otrice, or does it contemplate such grading, curbing, tlagging, 
planking, Or Other pnysical alteration or adaition aS may 

be necessary to prepare the crossing for use by norses, wagons 
and other venicles, [ana] root passengers. .. . ‘Ihe plain 
words of the statute inagicate to my mind that tne latter 

is the antention. 


To survey @ plece Or lands anc [ike 4 fap OF 1t, to designate 
lt &S 4 puplic street, anc to file the map cannot in any sense 
be Sala to pe the construction of a hnignway. To construct 

a builaing 1" is not Sufricient tO make a drawlig of 1t ano 
file it: it 1S neceSsary tO make @ physical erection wnich 
can pe usec aS bullaings Ofulnarildy are used, ana so 1 tninx 
that a highway cannot be sala to be “constructea” untill it small 
nave ween mace reaagy Lor actual use aS a flghway. ‘ine word 
Woonstruction” inlles the perkomnance OL WOLK; 1C licvlies 
also the rfittiiig of an opject for use or occupation in tne 
usual way, ana for some glsStinct purpose; it ineans to put 
together the constituent parts, to ouila, to tabricate, to 
Oris and tO make. ‘ile uSe Of the wora in connection with a 
highway manitestly means tne preparation of tne hiynway 

tor actual orcinary use, ana not the mere velineation 

tnereor, or the taxing of iand for the purpose oi a street. 


Tne reueral court decisions are not helpful in interpreting “construction.” 
For exangle, bowui Dunn ana wilderness Society involved roaas actualiy con- 
Sstructea. Une Itugnt fina 4 Lralnt suggestion in the Central Pacific ky. CaSe 
tnat an R.S. 2477 highway imay be created solely by actual use,5/ but tne 
Court never addresseu tiie question wnetier some “construction” in tne orai- 
nary, dictionary sense of the woro was necessary. 


5/ See 284 U.S. at 467, where the Court notea in passiny tnat tne original 
road in question “was formec by tne passage Or wagons, etc., Over tie 
natural soil... ." Eariier the Court notea tliat the nignway haa been 
"laiu out and declarea by the county 1n lod», and ever since has been 
maintainec.” 264 U.S. at 465. 
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ine aaniinistrative airriculty Of applying a standard otner than actual con- 
StrUCT1ON WOuLa Le potentlaily unimanageavle. Ir actual use were the only 
Criterion, innumerable jeep tralls, wagon roaus anu other access ways ——- some 
Or tne ancient, ana some traversea only very lintrequently (but whose suscep- 
tibility to use naS not ageterilorated sSigniricantiy because or natural ariaity 
ln much Of the west) -- mignt qualify as public Nignways under k.S. 247/7.6/ 
Requiring nignwayS to be constructea will prove, we believe, mucn nore 
workable 1n determining whetner an R.S. 2477 rignt-or-way existea prior to 
Octover 21, 19/6.7/ 


6/ For example, tne state or Utan, wnicn argues that R.S. 2477 nighways 

can oe perfected merely by public use witnout construction, 1s by state law 
in tne process of mapping sucn "roaas" which 1t considers were in existence 
aS Or Uctover 21, 1976, the agate or tne repeal of R.S. 2477. (section 
27-15-3, Utan Coae Annotatea (1¥70).) Our initial review of tmesSe liaps indi- 
cates tnat tne State of Utan considers all of tne numerous trails across 
teaeral lanuS tO ve k.S. 24/7 nighnways, regardless of extent of construction, 
Maintenance or use. 


J/ In tne aevates leading up to the repeal Of R.S. 2477 1n Leia, there 
occurrea a colloguy petween senators Stevens (Alaska) anu HaSkell (Colorado) 
wilcii Mirrors the Conrusion in the reporteo aeclSions about tne meaning 
or R.S. 24/77. see generally 12U Cong. hec. 22285-0804 (vuly o, 1974). 

For exanple, senator Stevens refers at one point to “ge racto public 
roads" willch are createu from trails tnat "have been gradea ana tien 
graveieu ana tnen are suduenly maintalnea py tne state. ne was con- 
cernea that repeal of R.b. 2477 might eliminate rights-of-way ror sucn 
Nighways 1f there Nad been mo [ormai veclaration Of a hianway under 

k.S. 2477, even if the state “dia, in tact, bullid public nigiiways 
acruss reuerai lanu." Senator haskeli assured nun tnat such roral 
perrection or tne grant waS not necessary; 1.e., that actual existing 
uSe aS a publIC Nignway under state law at wie time FLA Decomes law 

1s Sufficient to protect the nignway rignt-Orf-way as a valla existing 
rignt not arrectea py tne repeal or k.S. 24/7. senator Hasxell referrea 
to a ivortn Dakota stave court decision which recognizea both formal ana 
intomnal acceytance Or tne k.S. 24/7 grant, the latter being done by 
"uses surriclent to establisn a highway unger tne laws of the State." 
whetner eltner Senator thougnt use wiltnout construction was surficient 
is aoubtful. Senator Stevens raisea the point 1n tne context of hign- 
wayS whicn had been gragea, gravelea ana otnerwise bullt. Finally, 

or course, tnis debate, occurring nearly 11U years after enactment or k.S. 
2477, sheas no light on Congress‘ intent in 1666. 
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This 1S not to Say that 1f @ road was Originally createu imerely Dy tne pas- 
SaGe Or vehicles, 1t Can never Gualiry for a@ rigiit-Oof-way grant uncer k.S. 
4477. To tne contrary, we think Suc a road cai beoone a hignway within 
tne imaning OL neS. 2477 1f state or local yovermment uigproves and maln- 
tains 1t by taking measures which qualify as “construction”; 1.e., gradging, 
paving, placing culverts, etc. If the tighway nas peen "constructea” ian 
tnis sense prior to October 21, 1¥76, it can quality tor an R.S. 2477 
rignt-of-way wnether Or not constructed ab initio.t/ 


C. hignway 


A nighway 1S a road freely Quen to everyone; a public roau. See, €.4., 
webster's New Worla Dictionary, (College Ed. 1951) at 686; Harris v. 
Hanson, 75 F. Supp. 431 (Lb. Icano 194); Karb v. Caty of beilingham, 

377 P.Za 9o4 (wasn. 1463). Because a private road 1S not a Nigiiway, 

nO rignt-Oot-way for a private road could nave been esStablisiiea uncer 

kK.S. 24/7. Insotar as tne dicta in Unitea States v. 9,947.71 acres of Land, 
2cu Fe. Sup,. 320 (Le Nev. 1963) Concluaes Otnerwise, we velleve wie court 
was Clearly wrong. ‘ihe court's error in that case was in confusiny the 
StanuardS OL ned. 24/7 with Other law Of access across puwlic lanas; 1.e., 
tue roau at issue in tnat case waS a roag to a mining claim, amu tne 
vepartuent nau previousiy aistingulshea sucn roaus Lrum public hignways 
such a> Mignt be COonstructea pursuant to R.S. 2477. See Rigats OF Fiuning 
Claimants to AcceSs Uer tne Public Lanas to Tneir Claims, 66 I.b. 301i, 
365 (1y5¥). ‘he Court in 9,94/7./1 Acres of Lana Specirically founa tnat 
tne roaag in yueStlon was not a public roau or iilgnway, 22U F. supp. at 
330-37, and it therefore tollows tnat 1t coula not nave been an n.d. 247/ 
TOaG.9/ Katuer, 10 Was an access roau unuer we mining Law or 1b/e, 

anu even aSSumimjy the court correctly conciugeu wnat 1ts takiny by tue 
government was compensable, the court's discussion Of K.s. 2477 was not 
pertinent to tne legal Guesticn presentea. 


ln summary, 1t 1S Our view that R.o. 2477 was an orrec by Congress tuat 
Coula only ve perfected py actual construction, wnetner by the state or 
local governumit or Dy an authorizeu private inuliviaual, of a highway 

Quen tO pupilc use, prior to October 41, 1¥/o, on puvolic lands not reserveu 


6/ It 1S not necessary to deal herein with whetiier ana now an R.S. 2477 
Lignt-or-way can be terimnatea. because only a rignt-or-way rather than 
title 1S conveyed, however, it seems clear that such a right-of-way can 
be terminated by abangonnent or failure to imaintain conaitions sultaple 
for uSe aS a public nhignway. Ctr. Unitea States v. 9,94/.1 Acres of Land, 
220 r. Supp. 328, 334 (D. Nev. 1403). 


y/ In fact, tne State of Neévaaa nau otticially taken the position that 
tne roac 1n question was not consluerea a public road or nighway. See 
22U F. Supp. at 357. 
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for public uses. Insofar as hignways were actually constructeu over unre- 
served public land by state or local governments or by private indivicuals 
unger state or local government imprinatur prior to October 21, 147b, we 
go not question their validity. 


DO. State law construing R.S. 2477 


As noted above, state court gecisions ang state statutes are in conflict 
with each other om the issue of now a rignt-of-way under k.S. 2477 1s 
pertectea. Generally, the approam of the stateS appears to fall into 
tnree general categories. First, some (Kansas, Soutn Daxota and Alaska) 
nave neld that state statutes wnicn purport to estaplisii suq@ ragits-of-way 
along all section lines are sufficient to perrect the grant upon enactment 
ot the state statute, even if no highway nad eitner been constructec or 
created by use. ‘Tholl v. Noles, 70 P. 881 (han. 1902); Pederson v. Canton Twp., 


34 New. 20 172 (S.b. 1945); Girves v. Kenai Peninsula borough, 536 P.2d 
1221 (Alas. 1975), contra warren v. Ciouteau County, 265 P. 6/0 (Mont. 
1928). Seconc, states sucn as Coloragoo, Uregon, wyoniing, New Mexico, ard 
Uta: have hela that h.S. 2477 rignts-of-ways can be pertectea solely by 
public use, without any construction or maintenance. Nicolas v. Grassle, 
267 P. 196 (Colo. 192%); Montgomery v. Somers, YU P. 6/4 (Ore. Lys); 
natcn Bros Co. v. Black, lod P. 51d (wyo. 191/); Wilson v. willians, 07 
P. 20 043 (Nem. 1934); Lindsay Lana es Livestock Co. v. CGiurnos, <b65 ?. 
646 (Utah 193uU). Thara, arizona courts nave tiela that sudi rignts-ot-way 
Can pe establisned only by a tormal resolution of local government, after 
tne nignway nas been constructed. Periection by mere use 1S it recognizec. 
Tucson Consol. Copper Co. v. meese, 10U ¥. 777 (Ariz. lyvt). 


Tne above analysis of the pluln meaning cr k.S. 24/77 snows tnat tne Arizona 
interpretation 1s the only correct one, anu that the positions taken by 
otner states Go not meet the express requirements or tne statute. For ex- 
amie, the Kansus, South Dakota anu Alaska approacn basea on section lines 
does not evei require that tnere be a nighway or access route, nucn less 
that it be constructea. The approach taken by states sum as Colorado, 
Utan, New tiexico, Orevoi ana wyoming, tnat K.S. 2477 rignts-of-way iiay 

be periected by access ways created vy use alone, witnout any construction, 
also fails to neet tue plain requirement or k.S. 2477 tnat sucn hiygiways 
be “constructed. "* 


The term “construction™ must be construeu as an essential element of tne 

grant ofterea by Congress; otherwise, Congress’ use of the term is meaningless 

ano superfluous. The states coula accept only tnat whic was orrereu by 

“ongress and not more. Thus, rights-of-way which states purported to accept 
jt On wnich highways were not actually constructed prior to October 21, 

4976, Gv not meet tne requirements ot k.S. «477 amu tnererore no pertected 

right-of-way grant exists. 


89 


, ; by 
wee h 20 W 6 66 bet Dw bs, 


Appendix II, Exhibit J 
page 9 of 13 


~ 


-i0= 


IV. The regulation at 43 C.F... § 2622 (1979) dla not MaKe the questian 
ot wietner a nighway NaS been estaplisneu under k.5. 247] a 
Question ot state law. 


Tne language of tis regulation first a,earea in a Circular aateu may 25, 
1y38 (Circ. 1237 a, ¥ 54). At pertinent part, tne regulation proviaes 


NO application should be filed under R.S. 2477, as no 
action on the part or tne Government 18 necessary. 


This iS a Correct statement, but 1t does not mean that the grant may be 
pertected on whatever terms a state deems appropriate, without regaru to 
the conultions on whic: the grant is otferea. 


Rather, a state claun of an k.S. 2477 right-or-way is lixe a miner's loca- 
tion of a clan under tne Mining Law ot lo72, tor whim no application is 
required either. Lixe a mining claim, nNOwever, a claim tc an k.S. 2477 
rigut-of-way aoeS not necesSarily nean that a valia ragit exists. ‘Ine Uniteu 
States nas often successfully challengeu tue validity of mininy cléiits 
because of tue faliure or the claimant to estavilsh rigntsS unuver twat law. 
See, @.9., Cameron v. Uniteu States, 252 U.S. 450 (192U); Uniteo States v. 
Coleman, 39U Used. S¥y (L¥0c); dickes v. O11 Shaie Grp., 4lu U.S. 4 (ly¥/u). 
the Deparunent has not previously geteniaineu tue valiaity of Cialmeu rignts 
unaer K.S. 2477, because 1t has mau m lang or resource management reason 
to ao SO; 1.e@., Conilicts generally Gla :mjt arise Detween tne existence 

Of Clalmeu ricits-of-way unger k.S. 2477 ana tne managenent or tie public 
lanas atfectea vy sucn claizs. If tnere 1s a resource management reason 

to ao SO, sucii as tne review of puwlic lands tor wilderness values, clauieu 
riguts-ol-way may be reviewec to deterhine tuelr valicity uncer K.S. 247/. 


43 C.bek. § 2622.2-1 further provides: 


Grants of riguts-ur-way umder x.S. 24/7 are efrective upon 
construction or eStablisnmerit OF nignwaysS 1n accoruance witi 

the State lawS over public lanas that are not reserveo tor puvlic 
uses. 


In tne context of the above analysis, tne question preserntea by this sentence 
is whether “establisnsent" can mean less than “construction.” We tninx law- 
fully 1t could not pecause the explicit language of R.S. 2477 required 
"construction." If “establishment” as used in tne Circular anu supsequent 
regulations meant less than “construction,” it was an unauthorizeu exercise 
of power vy tne Secretary of the Interior. Congress has plenary power over 
tne public lands ano the Secretary can only qm those things authorized 

by Congress. See, ¢.g., Kleppe v. New mexico, 420 U.S. 529 (1976). 
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Given tne statutory requireiment OL Construction, tne ,arasSe "or eStablishment 
in accordance witn the State laws" must jean that a State coula lawtully 
require more than mere construction otf tne Aigiiway 1n order to perrect 

the K.S. <477 grant; 1.€., “construction” 1s tne minimum requirement of 
feaeral law but the State could inpose on itselr aduitional requirexents 
in Orger to perrect a grant under k.S. 2477. ‘this in tact is wnat Arizona 
has apparently gone; 1.e., Construction or tne nighway 1s surticient aS a 
matter of federal law to qualify for a rignt-ot-way under R.S. 2477, but 
Arizoné nas imposed upon itself the additional requirement ot formal ap- 
proval ot tne grant by local goverminent. highways thus might be “con- 
Structeo” under k.S. <4/7, but the rignt-olr-way won't be acceptea as far 
as Arizona 1S concerned, or “estabdlishea" in terins o1 43 C.F.K. § 2622.2-1, 
until iocal government resolves to accept or designate tneri. 


V. Relationsnip between "roadless" as used in section 603 of FLIMA and 
"nignway" aS usec in Re». 24//. 


Section 6U3 of Furvia (43 U.S.C. § 1752) Manuates an inventory cor all puplic 
lanas initialiy to cetermine which lanags contain wilderness characteristics 
aS aetined in tne wilderness Act (160 U.5.C. § l1lsl et seq.), Contain »,UbU 
acres Or inmore ano are roauless. aAreaS wiilch meet tnese Stanoaras must be 
hanayeu to protect wielr SultapDility tor wilaerness preservation until 
Congress aetermines whetner or not tney snoulici be placea in tne wiluermmess 
systen. Critical to tnis process iS tiie meaning or tne tera “roadiescs." 


AS aiscussed 1n a Solicitor's Opinion interpreting section 603 of Flite. 
(OL lov. SY, 9D (1LI/Y9)), Wie Gelianition useu py the bLM ln amanistering 
section 6U3 comes rrom thie nOuSe Keport on FLeHA ano ;-rovides aS roliows: 


‘ihe woru "roacgless” refers to tne absence ofr roads 
wnich ave been Liprovec and malntalneu by mecnanacal 
means to insure relatively regular ang continucus use. 
A way falntalneu solely oy tue passage of vehicles does 
not constitute a roaa. 


het. RED. NO. 4163, Y4dtm Conyg., 2d Sess. 17 (1976). 


tne a@vuve analysis shows that an aréa containing a nignway validly construc 
ted under wie otter of R.S. 2477 1s of necessity not roadless unuer section 
603 of FLPma, wecause an area containing a valid k.S. 2477 nighway can 
never meet the definition or “roadless™ in the House Report. Tnat is, a 
valia R.S. 2477 rigtit-of-way must be a ,wbiic nighway constructed (or, 

as the House Report on section 603 indicates, “improved and maintained 

by mecnanical means") over unreservea pubiic lanos, and can, tneretfore, 
never be a way eStablisheu merely by the passage of vehicles. Read in 
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tnis way, tne two statutes are consistent witn each Otler,1u/ and witn 

tne settlea rules ot statutory construction tiiat Congress is presuneu to 

be Cognizant O1 prior existing law,il/ ana that statutes snoula be construeca 
consistent with 2acn otner wnere reasonably possible. 


Finally, 1t snoula be notec that in states such as Alaska, which have en- 
acted Statutes designating all section lines as highways, purporting to con- 
stitute the perfection ot the R.S. 2477 grant, see Girves v. Kenai Penensula 
Borougn, 536 P. 2a 1221, 1225 (alas. 1975), no public lanas in the entire state 
would qualify for wilderness study because there would be no “roaaless" 
areas Over 640 acres, ang section 603 ot FLPMA requires a roadless area of 
5000 acres as a minimum in order tc be considered for wilaerness area 
Gesignation. There is absolutely no Indication in the legislative history 
Or FLPMA that Congress thought such a bizarre result would be possible. 

On the contrary, all inuications are that Congress thought tnet all areas 
of public lanas witnout constructed and maintaineu roaas woula be consivered 
tor possible preservation as wilaerness. 


I trust you will ftinc this explanetion ot our ,»osition userul. Ii look 
fOrwaru to our neeting on Mey 2 tO ulscuss this Lurtner. 


Sincerely, 
~REDERICK N. FERGUSON 


DeEPULY SOLICITU.A 
~, mee 


prey ft pene EN 
“i csi es wi ‘ Saw 6 ak ae eae oe 


aus It 18 Significant tiiat in rorimlating its deLinition or "roacless" tnat 
tne mouse Conmittee identirtiea no conflict between that derinition and Rk.S. 
2477. cee mek. Mp. Wo. 1163, 94tm Cong., 2u Sess. 17 (1¥76). ‘he transcript 
Ot tne House Committee markup seSSion reveals that Congressman Steiyer of 
Arizona Sudyestea the derinition of “road” whic: appears in tne house Report. 
Arizona 1S an aria state wnere “ways” can be createc and used as roads 
merely by the passage or venicles, anu Congressman Steiger took some pains 
to draw tne distinction between a “way” and a “roac”™ for wilderness purposes. 
Tne latter, he insisted, was any access route improved or maiitained in 

any way, such as by grading, placing of culverts, or making of Dar ditches. 
See Transcript or Proceeaings, Subcommittee on Public lanos ot house Coumittee 
on Interior and Insular Aftairs, Sept. 22, 1975, at 329-33. 


ll/ See, e.g., United States v. Hobinson, 359 F. Supp. 52 (D. Fla. 1973); 
In re Vinarsky, 267 F. Supp. 446 (v. m.Y. 1468). 
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2801 - RIGHTS-OF-WAY MANAGEMENT 


Departmental Policy Statement, RS 24/77 


THE SECRETARY OF THE INTER 28 


WASHINGTON 


Memorandun 


To: Secretary re 
~~) ¢@, 
, : ; 2 oe 
From: *ctiag Assistant Secretary for Fish and Wildlife and Parks - Recce 
‘sassistant Secretary for Land and Minerals Managemenf/ 


Departmental Policy on Section 8 of the Act of 
July 26, 1866, Revised Statute 2477 (Repealed), 
Grant of Right-of-Way for Public Highways (RS 2477) 


Subject: 


Although RS 2477 was repealed nearly 12 years ago, controversies 
periodically arise regarding whether a public highway was established 
pursuant to the congressional grant under RS 2477 and the extent of 
rights obtained under that grant. Under RS 2477, the United States 
nad (has) no duty or authority to adjudicate an assertion or 
application. However, it is necessary in the proper management of 
Federal lands to be able to recognize with some certainty the 
existence, or lack thereof, of public highway grants obtained under 
RS 2477. 


With the passage of the Federal Land Policy and Management Act, the 
Bureau of Land Management (BLM) developed procedures, policy, and 
criteria for recognition, in cooperation with local governments, of 
the existence of such public highways and notation to the BLM's land 
records. This has allowed the BLM to develop land use plans and to 
make appropriate management decisions that consider the existence of 
these highway rights. 


Issues have recently been raised by the State of Alaska and others 
which question not only the BLM policy but also the management 
actions by other bureaus within the Department. We have had the BLM 
review and report on the various issues and concerns (Attachment 2) 
and consulted with the State of Alaska, the BLM, the Fish and 
Wildlife Service, and the National Park Service. 


We believe that the land management objectives of the Department will 
be improved with adoption of a Departmental policy and recommend that 
the attached policy (Attachment 1) be adopted for Departmentwide use. 


Date: _DEC 07 1986 Date: 
Attachments: 1-RS 2477 Policy 
2-BLM Report 
Celebrating the United States Constitution (. 


BLM MANUAL 
Supersedes Rel. 4.729 
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2801 - RIGHTS-OF-WAY MANAGEMENT 


Departmental Policy Statement, RS 2477 


RS 2477 
Section 8 of the Act of July 26, 1366 
Revised Statute 2477 (43 U.S.C. 932) 
Repealed October 21, 1976 


Section 8 of the Act of July 26, 1866, provided: 


"The right of way for the construction of highways over public 
lands, not reserved for public uses, is hereby granted.” 


Although this statute, 43 U.S.C. 932 (RS 2477), was repealed by Title VII of 
the Federal Land Policy and Management Act of October 21, 1976, 90 Stat. 2793, 
many rights-of-way (R/W) for public highways obtained under the statute exist 
or may exist on lands administered by the Department and other Federal 
agencies. The existence or lack of existence of such highway R/Ws has 
uaterial bearing on the development and implementation of management plans for 
conservation system units and other areas of Federal lands. Land managing 
Bureaus of the Department should develop, as appropriate, internal procedures 
for administratively recognizing those highways meeting the following criteria 
and recording such recognized highways on the land status records for the area 
managed by that Bureau. 


Acceptance: 


To constitute acceptance, all three conditions must have been met: 


1. The lands involved aust have been public lands, not reserved for 
public uses, at the time of acceptance. 


2. Some form of construction of the highway must have occurred. 
3. The highway so constructed must be considered a public highway. 


Public lands, not reserved for public uses: 


Public landa were those lands of the United States that were open to the 
operation of the various public land laws enacted by Congress. 


Public lands, not reserved for public uses, do not include public lands 
reserved or dedicated by Act of Congress, Executive Order, Secretarial 
Order, or, in some cases, classification actions authorized by statute, 
during the existence of that reservation or dedication. 


Public lands, not reserved for public uses, do not include public lands 
pre-eapted or entered by settlers under the public land laws or located 
under the aining laws which ceased to be public lands during the pendancy 
of the entry, claia, or other. 


Construction: 


Construction must have occurred while the lands were public lands, not 
reserved for public uses. 


Rel. 2-263 
ehune~s Appendix II, Exhibit K tates 
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Departmental Policy Statement, RS 2477 


if Fe oy ™ . ’ en 
. . 


Construction is a physical act of readying the highway for use by the 
public according to the available or intended mode of transportation - 
foot, horse, vehicle, etc. Removing high vegetation, moving large rocks 
out of the way, or filling low spots, etc., may be sufficient as 
construction for a particular case. 


Survey, planning, or pronouncement by public authorities may initiate 
construction, but does not by itself, constitute construction. Con- 
struction must have been initiated prior to the repeal of RS 2477 and 
actual construction must have followed within a reasonable time. 


Road maintenance over several years may equal actual construction. 


The passage of vehicles by users over time may equal actual construction. 


Public Highway: 


A public highway is a definitive route or way that is freely open for all 
to use. It need not necessarily be open to vehicular traffic for a 
pedestrian or pack animal trail may qualify. A toll road or trail is 
still a public highway if the only limitation is the payment of the toll 
by all usera. Muitiple ways through a general area may not qualify as a 
definite route, however, evidence may show that one or another of the ways 
may qualify. 


The inclusion of a highway in a State, county, or municipal road system 
constitutes being a public highway. 


Expenditure of construction or maintenance money by an appropriate public 
bedy is evidence of the highway being a public highway. 


Absent evidence to the contrary, a statement by an appropriate public body 
that the highway was and still is considered a public highway will be 
accepted. 


Ancillary uses or facilities usual to public highways: 


Facilities such as road drainage ditches, back and front slopes, turnouts, 
rest areas, and the like, that facilitate use of the highway by the public 
are considered part of the public highway R/W grant. 


Other facilities such as telephone lines, electric lines, etc., that were 
often placed along highwaye do not facilitate use of the highway and are 
not considered part of the public highway R/W grant. An exception is the 
placement of such facilities along such R/W grants on lands administered 
by the Bureau of Land Management prior to November 7, 1974. Prior to this 
date, the requirement of filing an application for such facilities was 
waived. Any new facility, addition, modification of route, etc., efter 
that date requires the filing of an application/permit for such facility. 
Facilities that were constructed, with permission of the R/W holder, 
between November 7, 1974, and the effective date of this policy, should, 
except in rare and unusual circumstances, be accommodated by issuance of a 
R/W or permit authorizing the continuance of such facility. 
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Departmental Policy Statement, RS 2477 


Width: /§ "8 6 é we ey 


. Oe bags « oa 


For those highway R/We in the State, county, or municipal road systea, 
i.e., the R/W is held and maintained by the appropriate government body, 
the width of the R/W is as specified for the type of highway under State 
law, if any, in force at the time the grant could be accepted. 


In some cases, the specific R?W may have been given a lesser or greater 
width at the time of creation of the public highway than that provided in 
State law. 


Where State law does not exist or is not applicable to the specific 
highway R/W, the width will be determined in the same manner as below for 
non-governmentally controlled highways. 


Where the highway R/W is not held by a local government or State law does 
not apply, the width is determined from the area, including appropriate 
back slopes, drainage ditches, etc., actually in use for the highway at 
the later of (1) acceptance of the grant or (2) loss of grant authority 
under RS 2477, e.g., repeal of RS 2477 on October 21, 1979, or an earlier 
removal of the land from the status of public lands not reserved for 
public uses. 


Abandonment: 


Abandonment, including relinquishment by proper authority, occurs in 
accordance with State, local or common law or Judicial precedence. 


Responsibilities of Agency and Right-of-Way Holder: 


This policy addresses the creation and abandonment of property interests 
under RS 2477 and the respective property rights of the holder of a R/W 
and the owner of the servient estate. 


Under the grant offered by RS 2477 and validly accepted, the interests of 
the Department are that of owner of the servient estate and adjacent 
lands/resources. In this context, the Department has no management 
control under RS 2477 over proper uses of the highway and highway R/W 
unless we can dewonstrate unnecessary degradation of the servient estate. 
It should be noted, however, that this policy does not deal with the 
applicability, if any, of other federal, state, and/or local laws on the 
management or regulation of R/Ws reserved pursuant to RS 2477. 


Reasonable activities within the highway R/W are within the jurisdiction 
of the holder. As such, the Department has no authority under RS 247/ to 
review and/or approve such reasonable activities. 4owever, review and 
approval may or gay not occur, depending upon the applicability, if any, 
of other federal, state, or local laws or general relevance to the use of 
a R/W. 
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Snyder 
L1425 (RMR-PA) 
RS 2477 SEP 1 1992 
Memorandum 
To: Superintendents, Arches, Bryce Canyon, Canyonlands, 


Capitol Reef and Zion National Parks, Dinosaur National 
Monument and Glen Canyon National Recreational Area 


From: Regional Director, Rocky Mountain Region, Denver Colorado 


Subject: Interim Procedures for Processing RS 2477 Right-of-Way 
Assertions 


The Rocky Mountain Region has been working closely with the Alaska 
Region to develop a uniform set of procedures for handling 
assertions of rights-of-way under Section 8 of the Act of July 26, 
1866, commonly known as Revised Statute (RS) 2477. A copy of the 
latest version of these procedures is enclosed. 


These procedures are to be utilized in this region in the handling 
of any RS 2477 assertions on an interim basis pending the 
finalization and adoption of service-wide procedures. 


Any comments should be directed to Dick Young of our Land Resources 
Division at (303) 969-2610. 


(Signed) Boyd Evison 


Enclosure 
bec: 


RD, ARO w/enc. 

Davis, WASO 500 w/enc. 

Kriz, WASO 660 w/enc. 

Regional Solicitor, Denver w/enc. 

Regional Solicitor, Salt Lake City w/enc. 

Turk, RMR-PP w/enc. . 
Chaney, RMR-RN w/enc. OC! 9§ 
RMR-D y 

Ott w/enc ¥ 
RAYoung: sed: 969-2610:8-31-92 
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INTERIM PROCEDURES OF ROCKY MOUNTAIN REGION : 
PENDING ADOPTION OF SERVICE -WIDE POLICY AUG 3 1992 


NATIONAL PARK SERVICE PROCEDURES FOR 
ASSERTION, REVIEW, AND DETERMINATIONS OF 


REVISED STATUTE 2477 RIGHTS-OF-WAY 


TABLE OF CONTENTS 


OVERVIEW OF PROCEDURES p. ii 
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D. Appeal p 
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ee State or Local Government 


Assignment of Review 


Non-wilderness Threshold 


' 


Failed Passed 


t 


Determination to Withhold 
Iv. A., p. 16 


Submit Reccamenadatioa to 
Regional Director 


Concur 


= Notify Asserting State or 
Local Government 


Administrative Recognition 


Not Concur =< 


OVERVIEW OF PROCEDURES 


a 


Assertion to Superintendent(s) 


Jou: fe Notification 


? 
4 ficiency of Documentation 
Yes No 


II.A., p. & 
II.B.1., p. § 


II.B.2., p. § 


1I.3.3., p. 5 


TI.3.4., p. 6 


Review of Assertion 


Criteria: III., p. 7 


Iv. B., pp. 15-16 
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Regional Director 
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Review of Legal Sufficieacy 
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Director 


Concur 
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Reviewing NPS Office 
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Not Concur —— 
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NATIONAL PARK SERVICE PROCEDURES FOR 
ASSERTION, REVIEW, AND DETERMINATIONS OF 
REVISED STATUTE 2477 RIGHTS-OF-WAY 


1. PREAMBLE 


Consistent with the Organic Act of the National Park Service, 16 
U.S.C. 1, and other applicable federal law and regulation, this 
document sets forth National Park Service (NPS) procedures for 
accepting assertions, reviewing assertions, and making 
administrative determinations on assertions of Revised Statute 2477 
(RS 2477) rights-of-way. These procedures shall guide NPS 
administrative actions in the absence of applicable determinations 
by a court of competent jurisdiction. 


These procedures represent the initial step in NPS management of 
RS 2477 rights-of-way. After determining that an asserted RS 2477 
right-of-way qualifies for administrative recognition, the NPS 
shall determine the scope of the right-of-way and draft terms and 
conditions on the use of the right-of-way as necessary to prevent 
derogation of park values. 


A. Purpose 


These procedures: 


1. implement Department of the Interior policy on RS 2477 
(see Part I.C.); 


2. describe the documentation and steps necessary to assert 
an RS 2477 right-of-way on NPS lands (see Part II.A.); 


3. provide a process and standards for NPS review of RS 2477 
assertions (see Parts II.B., III., and IV.); and 


4. provide a standardized process for NPS administrative 
recognition of RS 2477 rights~of-way (see Part IV.). 


B. efinit; 


1. Acceptance of the RS 2477 grant: the act of construction 
of a public highway across unreserved public lands by a 
non-federal entity before repeal of RS 2477. 


2. Assertion: a written statement by a state or local 


government submitted to a superintendent to declare and 
document the existence of an RS 2477 right-of-way. 
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3. Administrative Recognition: an acknowledgement by the 
NPS of the probable existence of an RS 2477 right-of-way. 


4. “When the RS 2477 grant was available": the period(s) of 
time between enactment and repeal of RS 2477 when subject 
lands were not reserved for public purposes. 


5. State or local government: a non-federal government or 
non-federal governmental agency with legal authority over 
and responsibility for public highways. 


6. Non-federal_ entity: a state or local government or any 
individual, group, or person acting in a non-federal 
capacity. 

C. Background 


Revised Statute 2477, Section 8 of the Act of July 26, 1866 
(43 U.S.C. 932), repealed October 21, 1976, provided: 


The right of way for the construction of highways 
over public lands, not reserved for public uses, is 
hereby granted. 


RS 2477 was a congressional grant of right-of-way. Although 
no action by a federal agency was required for a right to be 
obtained under RS 2477, no right was obtained unless the 
grant was "accepted." A state or local government or 
individual accepted an RS 2477 grant for the public by 
constructing a public highway across unreserved public lands. 
The validity of an accepted RS 2477 grant and the scope of 
the congressional offer is defined by federal, state, and 
common law. 


Congress repealed RS 2477 on October 21, 1976, by enactment 
of §706 of the Federal Land Policy and Management Act 
(FLPMA) . 90 Stat. 2793. Repeal was subject to val-: 
existing rights. FLPMA §701. Therefore, rights-of-way for 
public highways accepted pursuant to RS 2477 prior to repeal 
may exist across subsequently established NPS lends. 
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>, Judicial F 7 


A determination by a State or Federal Court that all or a 
portion of the asserted right-of-way has been judicially 
determined to be a "road" is conclusive, and no additional 
administrative review is required. Such judicial 
determinations should be sent to the Regional Office so that 
records may be so noted. 


E. Authority to Administratively § 


The Organic Act of the National Park Service, 16 U.S.C. §1, 
and specific park enabling legislation require the NPS to 
manage lands to conserve scenic, natural, historic, and 
wildlife resources for enjoyment by future generations. 
Although the NPS was not delegated adjudicative authority 
over RS 2477 assertions by that statute, the bureau must 
address RS 2477 assertions to rationally plan park management 
and fulfill legislative mandates. 


The Secretary of the Interior issued a policy statement on 
RS 2477 rights-of-way on December 7, 1988. See Attachment 
E. This policy statement set the criteria that must be met 
for RS 2477 right-of-way assertions to be recognize by 
bureaus of the Department of the Interior. It also addressed 
several management issues and stated that: 


Land managing Bureaus of the Department should develop, 
as appropriate, internal procedures for 
administratively recognizing those highways meeting 
the following criteria and recording such recognized 
highways on the land status records for the area 
managed by that Bureau. 


Under the Secretary's policy, NPS administrative recognition 
of an asserted RS 2477 right-of-way constitutes a finding 
that there exists sufficient evidence to support probable 
affirmative action on the assertion by a court of competent 
jurisdiction. NPS administrative recognition does not grant 
any interest in land; NPS administrative recognition merely 
acknowledges for land managemen*~ purposes the probability of 
a pre-existing right-of-way. 


The NPS has the authority and statutory obligation to manage 
RS 2477 rights-of-way in order to prevent derogation of park 
values. See Attachment C. 
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IL, __PRE-REVIEW PROCEDURES 


The following requirements must be met by the asserting party and 
the following procedures shall be completed by the NPS before 
review of an asserted RS 2477 right-of-way may begin. 


; ) 


1. Identification of Asserting Party - Assertions must be 
made by the state or local government with authority over 
and responsibility for public highways in the area of the 
asserted right-of-way. 


If a potentially valid RS 2477 right-of-way exists but 
has not been asserted, the NPS may, at its discretion, 
independently initiate an action to determine the status 
of the subject land. 


2. Identification of Asserted Right-of-way - Assertions must 
be accompanied by maps of sufficient detail to identify 
the asserted right-of-way. Asserted RS 2477 rights-of- 
way must be identified in such a manner that the asserted 
right-of-way may be accurately located on the ground by 
a competent engineer or land surveyor. The NPS may 


require: 
e detailed maps; 
e a legal description; 
e survey records; or 
e dated aerial photographs. 


3. Submittal - An RS 2477 right-of-way must be asserted to 
the NPS by the appropriate state or local government to 
be administratively recognized. An assertion is a written 
Claim that a public highway was constructed over 
unreserved public land before repeal of RS 2477. 
Assertions must be submitted to the superintendent(s) of 
the NPS unit(s) with jurisdiction over the lands affected 
by the asserted right-of-way. 


4. Documentation - The asserting state or local government 
must provide the NPS with legal and historical 
documentation from appropriate competent authorities to 
document the construction and public nature of an asserted 
RS 2477 right-of-way with reasonable certainty pursuant 
to the review criteria in Part III. 
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Deadline - Although Congress repealed RS 2477 on October 
21, 1976, there is currently no deadline for asserting RS 


2477 rights-of-way. 


6. Fees - No fees shall be charged for reviewing and 
processing assertions of RS 2477 rights-of-way. 
B. NPS Actions 
1. Assignment of Review - Superintendents shall notify the 


appropriate regional director upon receiving an RS 2477 
assertion. Regional offices shall assist assertion review 
as necessary to facilitate consistent and equitable 
determinations. Superintendents may request regional 
office review of an RS 2477 assertion if a park lacks 
necessary staff or training; assertion review will require 
staff with specialties in realty, historical analysis, and 
federal, state, local, and common law. 


The authority to approve a determination against 
administrative recognition of an asserted RS 2477 right- 
of-way shall rest with regional directors, and the 
authority to approve determinations for administrative 
recognition shall rest with the Director of the NPS. 
However, regardless of the office conducting review of an 
assertion, superintendents shall be the primary initial 
and continuing contact for state or local governments 
submitting assertions. 


The Office of the Regional Solicitor should be involved 
early in the review process, as appropriate. 


Non-wilderness Threshold - The reviewing NPS office 
shall determine if an asserted RS 2477 right-of-way 
crosses any lands within the Wilderness Preservation 
System or any lands proposed for addition to the 
Wilderness Preservation System by the NPS. The reviewing 
NPS office shall draft a "Determination to Withhold 
Administrative Recognition” for any asserted RS 2477 
rights-of-way across such lands and proceed pursuant to 
Part IV.A. without further review. 


Rights-of-way and access procedures affecting wilderness 
areas in Alaska are governed by applicable provisions of 
ANILCA and regulations in 43 C.F.R. 36 and 36 C.F.R. 13 
and apply in lieu of the above. 


- The NPS shall accept and review 
pertinent information on an RS 2477 assertion from all 
sources. After an assertion has passed the non- 
wilderness threshold, the NPS shall publish such public 
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notice as is considered necessary that it is beginning 
review of an RS 2477 assertion. 


- The reviewing NPS office 
shall make a preliminary determination on the sufficiency 
of documentation accompanying an RS 2477 assertion. Each 
assertion must fulfill the requirements of Part II.A. 
above and include sufficient documentation to allow 
analysis of the assertion pursuant to Part III. 


After making an initial determination of sufficiency, the 
superintendent shall make one of the following written 
notifications to the asserting party: 


a. insufficient documentation was provided to allow 
review. This notification shall indicate the nature 
of the deficiencies. 


b. sufficient documentation was provided to initiate 
review. This notification shall also state that the 
NPS reserves the right to require additional 
information as necessary. 


Coordination with Other Agencies - It is the asserting 
party's responsibility to file RS 2477 assertions with 
all affected land managers. 


Determinations to administratively recognize or withhold 
recognition of asserted RS 2477 rights-of-way may affect 
such determinations by other land managers where RS 2477 
rights-of-way cross lands under multiple administration. 
Therefore, the NPS shall coordinate review of RS 2477 
assertions with appropriate adjacent land managers. Every 
effort should be made to reach a consensus decision with 
other agencies, however, the NPS shall make independent 
administrative determinations for those sections of 
asserted RS 2477 rights-of-way that cross NPS lands. 
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IIL. REVIEW CRITERIA 


The NPS shall accept pertinent information on an RS 2477 assertion 
from any source. Assertions shall be reviewed for compliance with 
the following criteria quoted from the Secretary of the Interior's 
policy statement on RS 2477 rights-of-way (12/07/88). See 
Attachment E. The NPS office reviewing an RS 2477 assertion shall 
evaluate the assertion as explained after each quote. 


A. Unreserved Public Land 


- Lnv reserved 
for public uses, at the time of acceptance." 


"Public lands were those lands of the United States that were 
open to the operation of the various public land laws enacted 
by Congress." 


"Public lands, not reserved for public uses, do not include 
public lands reserved or dedicated by Act of Congress, 
Executive Order, Secretarial Order, or, in some cases, 
Classification actions authorized by statute, during the 
existence of that reservation or dedication." 


"Public lands, not reserved for public uses, do not include 
public lands pre-empted or entered by settlers under the 
public land laws or located under the mining laws which 
ceased to be public lands during the pendency of the entry, 
claim, or other." . 


1. Unreserved Public Lands Defined - public lands were 
unreserved if such lands were not closed to the operation 
of any public land laws, and therefore: 


e not withdrawn by federal legislation; 

® not withdrawn by executive order; 

e not withdrawn by departmental order (e.g., Public Land 
Order 4582, December 14, 1968 reserved all federal land 
in Alaska not previously reserved); or 

® not pre-empted, entered, appropriated, reserved, 
located, or otherwise disposed of under the public land 
laws or mining laws. 
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2. Determination of Land Status - Between 1866 and 1976 it 
is possible that a single parcel of land was subject to 
and not subject to RS 2477 numerous times through various 
land status changes. Thus, a highway initiated while land 
was reserved might subsequently qualify under RS 2477 if 
the conditions were later met when the land returned to 
the status of unreserved public lands. The NPS shall 
determine and record the dates during which the subject 
lands were public lands, not reserved for public uses, by 
reviewing any or all of the following public land records: 


e Bureau of Land Management (BLM) Master Title Plats 
(MTP) and Historical Indices (HI), 

e NPS land status records, 

e BLM and other agency land status records, and 

e State and local recording office records. 


NOTE: The reviewing NPS office must review any applicable 
withdrawals to determine the actual conditions of the 
withdrawals and whether a withdrawal effectively closed 
the subject lands to the operation of RS 2477. The 
Regional Solicitor should be consulted as to whether or 
not lands were actually closed. 


B. Construction 


"Some form of construction of the highway must have 
occurred,” 


"Construction must have occurred while the lands were public 
lands, not reserved for public uses." 


"Construction is a physical act of readying the highway for 
use by the public according to the available or intended mode 
of transportation - foot, horse, vehicle, etc. Removing high 
vegetation, moving large rocks out of the way, or filling low 
spots, etc., may be sufficient as construction for a 
particular case." 


"Survey, planning, or pronouncement by public authorities 
may initiate construction but does not, by itself, constitute 
construction. Construction must have been initiated prior 
to the repeal of RS 2477 and actual construction must have 
followed within a reasonable time." 


"Road maintenance over several years may equal actual 
construction." 


"The passage of vehicles by users over time may equal actual 
construction." 
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- For the purpose of NPS review, any 
one of the following may have constituted construction if 
sanctioned by applicable federal, state, local, or common 
law in effect at a time when the RS 2477 grant was 
available. 


a. actual physical modifications were made by non-federal 
entities to create a physically continuous and clearly 
defined and demarcated route for public highway 
purposes; 


b. substantial maintenance was conducted by non-federal 
entities for public highway purposes on a definite 
route during a significant and uninterrupted period of 
time so as to effect actual physical modifications of 
the route and create a physically continuous and 
Clearly defined and demarcated public highway. 


c. a significant number of vehicles were driven by non- 
federal entities on a definite route during a 
significant and uninterrupted period of time so as to 
effect actual physical modifications of the route and 
create a physically continuous and clearly demarcated 
public highway. 


For the purposes of NPS review, survey, planning, or 
pronouncement by public authorities does not constitute 
construction, and actual construction (as discussed above) 
initiated by such actions must have been effective at a 
time when the RS 2477 grant was available. 


- For the purpose of NPS review, 
an RS 2477 assertion must be accompanied by sufficient 
evidence to document the construction of the asserted 
right-of-way. Documentation must clearly apply to the 
asserted right-of-way and clearly establish the act and 
effective date of construction. Examples of such 
documentation include but are not limited to: 


e dated expenditure records for actual construction; 

e dated expenditure records for maintenance; 

e dated photographic records of constr ction and 
maintenance; 

e dated aerial photography of accomplished construction; 

e dated media references to construction, maintenance, 
or the passage of vehicles; 

e affidavits by witnesses to the acts and dates of actual 
construction or maintenance; 

e affidayvi.c:: by witnesses to the acts and dates of the 
pi seece of vehicles over time; and 
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e other dated records and documentation of actual 
construction, maintenance, or the passage of vehicles 
from local, state, and federal agencies, or other 
sources. 


3. Determination of Construction - The NPS together with the 
Regional Solicitor if necessary, shall determine and 
record if an RS 2477 assertion sufficiently documents at 
least one of the definitions of construction provided 
above, and if so, the date by which such construction was 
in effect. 


If an assertion states and convincingly documents 
construction of a highway, and the stated and documented 
construction was in effect at a date the subject lands 
were unreserved public lands as determined in III.A.2., 
the NPS shall find that construction occurred for the 
purpose of accepting the RS 2477 grant. 


If an assertion fails to state and convincingly document 
the act of construction, or if the stated and documented 
construction was not in effect until a date the subject 
lands were reserved as determined in III.A.2., the NPS 
shall find that construction did not occur for the purpose 
of accepting the RS 2477 grant. 


C. Public Highway 


"The highway $0 constructed must be considered a public 
highway." 


"A public highway is a definitive route or way that is freely 
open for all to use. It need not necessarily be open to 
vehicular traffic for a pedestrian or pack animal trail may 
qualify. A toll road or trail is still a public highway if 
the only limitation is the payment of the toll by all users. 
Multiple ways through a general area may not qualify as a 
definite route, however, evidence may show that one or 
another of the ways may qualify." 


"The inclusion cf a highway in a State, county, or municipal 
road system cons itutes being a public highway." 


"Expenditure of construction or maintenance money by an 
appropriate public body is evidence of the highway being a 
public highway." 


"Absent evidence to the contrary, a statement by an 


appropriate public body that the highway was and still is 
considered a public highway will be accepted." 
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1. Public Highway Defined - All of the following conditions 
must have been met for a route to qualify as a public 
highway. A route must have been: 


a. physically continuous and clearly defined and 
demarcated; 


b. equally open to use by all members of the public; 
c. actually used as a public highway; and, 


d. if state law provided that an RS 2477 right-of-way must 
be accepted by an official act of a state or local 
government, the record must show the right-of-way was 
either: 


1) officially included in a state or local government 
public highway system at a time when the RS 2477 
grant was available; 


2) unofficially included ina state or local government 
public highway system by virtue of substantial 
construction or maintenance expenditures on the 
asserted right-of-way by a state or local government 
with authority over and responsibility for public 
highways in the area of the asserted right-of-way 
at a time when the RS 2477 grant was available; or 


3) incontestably proclaimed by the asserting state or 
local government at the time of the assertion to 
have been a public highway at a time when the RS 
2477 grant was available and to have remained a 
public highway from that time forward. 


Note: Vacation, including relinquishment by proper 
authority, occurs in accordance with State, local or 
common law or Judicial precedence. For highways held by 
local governments, most states have procedural statutes 
for vacation proposal, hearing, and final order by the 
appropriate governmental entity. For those highways held 
by the "public in general,” local statutes may or may not 
exist. Vacation or relinquishment, if in accordance with 
state law of an asserted RS 2477 right-of-way by an 
appropriate state or local government at any time previous 
to the assertion, shall disqualify the asserted right- 
of-way from public highway status. 


Absent applicable federal, state, local, or common law to 
the contrary, the NPS shall consider RS 2477 rights-of- 
way to have been vacated, relinquished, or abandoned if 
there is demonstrable long-standing disuse of the right- 
of-way. 
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Questions of vacation, relinquishment or abandonment may 
be highly complex. The Regional Solicitor must be 
consulted early if such a claim is to be pursued. 


- For the purpose of NPS review, 
an RS 2477 assertion must document the public nature of 
the asserted right-of-way including the past and current 
purposes, methods, and frequency of public use. 
Documentation must clearly apply to the asserted right- 
of-way and clearly establish the public nature and 
effective date of public use. Examples of such 
documentation include but are not limited to: 


e dated maps and survey records indicating a defined and 
demarcated public highway; 

e dated legislative or administrative proclamations 
adopting a right-of-way as part of a state or local 
government highway systen; 

e dated expenditure records for construction or 
maintenance by an appropriate state oor local 
government; 

e dated photographic records of public use; 

e dated media references to public use; 

e affidavits by witnesses to the public access to and 
use of the asserted RS 2477 right-of-way; 

e other records and documentation of public use from 
local, state, and federal agencies, or other sources; 
and 

® an incontestable statement by the asserting state or 
local government that the asserted right-of-way was 
and still is considered a public highway. 


Determination of Public Nature of Highway - The NPS 
together with the Regional Solicitor if necessary, shall 
determine and record if an RS 2477 assertion sufficiently 
documents all of the conditions necessary for the asserted 
right-of-way to qualify as a public highway, and if so, 
the date by which the public nature of the assertec right- 
of-way was in effect. 
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Tf an assertion states and convincingly documents the 
public nature of an asserted right-of-way, the asserted 
right-of-way was never vacated, relinquished, or abandoned 
pursuant to applicable federal, state, local, or common 
law, and the stated and documented public nature of the 
asserted right-of-way was in effect and remained in effect 
during the dates the subject lands were unreserved public 
lands as determined in III.A.2., the NPS shall find that 
the asserted right-of-way was a public highway for the 
purpose of accepting the RS 2477 grant. 


If an assertion fails to state and convincingly document 
the public nature of an asserted right-of-way, the 
asserted right-of-way was vacated, relinquished, or 
abandoned, or if the stated and documented public nature 
of the asserted right-of-way was not in effect or did not 
remain in effect until a date the subject lands were 
reserved as determined in III.A.2., the NPS shall find 
that the asserted right-of-way was not a public highway 
for the purpose of accepting the RS 2477 grant. 
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IV. __ REVIEW PROCEDURES 


The NPS shall evaluate an RS 2477 assertion as outlined in Part 
III. and make a determination to either withhold or provide 
administrative recognition of the asserted RS 2477 right-of-way. 


pemtmeeten oo Uithels bininietetien 2 3 


1. Reviewing Office at Park or Regional Level - If an RS 2477 
assertion does not include sufficient documentation to 
convincingly support the assertion and meet the above 
criteria, the reviewing NPS office shall draft a 
"Determination to Withhold Administrative Recognition." 
Such statements shall address the nature and extent of 
the assertion's deficiencies. 


2. Regional Office Review - The reviewing NPS office shall 
submit each draft "Determination to Withhold 
Administrative Recognition" to the appropriate regional 
director for review. 


If the regional director does not concur with the draft 
"Determination to Withhold Administrative Recognition" 
the draft shall be returned to the reviewing NPS office 
for either additional evaluation and revision or drafting 
of a “Statement of Administrative Recognition" as may be 
appropriate. See Part IV.B. and Attachment A. 


If the regional director concurs with the draft 
"Determination to Withhold Administrative Recognition" 
the regional office shall sign the draft and return it to 
the superintendent. 


3. Notifications - Following the return of a= signed 
"Determination to Withhold Administrative Recognition" 
from the appropriate regional director, the superintendent 
shall make written notification to the asserting party and 
provide a copy of the signed "Determination to Withhold 
Administrative Recognition" 
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B. Determination to Provide Administrative Recognition 


: - If an RS 
2477 assertion includes sufficient documentation to 
convincingly support the assertion and meet the above 
criteria, the reviewing NPS office shall: 


a. determine the scope of the asserted RS 2477 right-of- 
way. See Attachment B. 


b. draft terms and conditions on the use of the asserted 
RS 2477 right-of-way as may be necessary to prevent 
degradation of the natural and cultural resources, 
associated values, and visitor use and enjoyment of 
lands under NPS jurisdiction, and comply with park 
planning documents. See Attachment Cc. 


c. draft a recommendation for administrative recognition 
in the form of an unsigned "Statement of Administrative 
Recognition." Such statements shall incorporate the 
determination of scope and terms and conditions on the 
use of the RS 2477 right-of-way required above. See 
Attachment A. 


- The reviewing NPS office shall 
submit recommendations for administrative recognition, in 
the form of an unsigned "Statement of Administrative 
Recognition" to the appropriate regional director for 
review. 


If the regional director does not concur with the 
recommendation, the recommendation shall be returned to 
the reviewing office for either a determination to 
withhold recognition, as described in IV.A., or additional 
evaluation as may be appropriate. 


If the regional director concurs with the recommendation, 
the regional director shall submit the recommendation for 
administrative recognition to the office of the 
appropriate regional sclicitor for final approval of legal 
sufficiency. 


Washington Office Review - Following final approval of 
legal sufficiency, the appropriate regional director shall 
submit four (4) copies of the recommendation for 
administrative recognition to the Director of the NPS. 
The Director of the NPS shall review all recommendations 
for administrative recognition. 
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If the Director of the NPS does not concur with the 
recommendation for administrative recognition, the 
recommendation shall be returned to the reviewing NPS 
office for either a determination to withhold recognition, 
as described in Part IV.A., or additional evaluation as 
may be appropriate. 


If the Director of the NPS concurs with the recommendation 
for administrative recognition, the Director shall sign 
all four (4) copies of the "Statement of Administrative 
Recognition" and return three (3) signed copies to the 
reviewing NPS office. 


4. Notifications - Following the return of three (3) signed 
copies of the "Statement of Administrative Recognition" 
from the Director of the NPS, the reviewing NPS office 
shall: 


a. submit two (2) signed copies to the superintendent. 
The superintendent shall transmit one copy to the 
asserting state or local government and retain one copy 
in park files. 


b. submit one (1) signed copy to the appropriate regional 
rights-of-way coordinator for regional office files. 


c. publish legal public notice of NPS administrative 
recognition of the asserted RS 2477 right-of-way. 


a. arrange for the recording of the administratively 
recognized RS 2477 right-of-way on the land status 
maps, including NPS land ownership maps, for each 
affected NPS unit. 


e. notify the appropriate office of the Bureau of Land 
Management. 


Cc. Additional Review 


The NPS reserves authority to accept and review additional 
documentation pertinent to RS 2477 determinations and, if 
warranted, change administrativ determinations. A party 
may submit additional information to the superintendent only 
if such information could be reasonably expected to 
substantively alter the record and previous findings. 
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D. APPEAL 
Acknowledgement or non-acknowledgement of the existence of 
an RS 2477 right-of-way is an administrative, not an 
adjudicative action, and is not subject to appeal. 


A party wishing to contest an RS 2477 determination may file 
suit in a court of competent jurisdiction. 
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ATTACHMENT A 
STATEMENT OF ADMINISTRATIVE RECOGNITION 


A "Statement of Administrative Recognition" by the NPS for RS 2477 
rights-of-way across NPS lands shall include: 


A. 


identification of the asserting party, including a11l 
information required at Part II.A.1. above; 


identification of the asserted right-of-way, including all 
information required at Part II.A.2. above; 


. findings pursuant to the criteria in Part III. above; 


. a determination of the scope of the asserted RS 2477 right- 


of-way pursuant to Attachment B. 


. terms and conditions for management of the asserted RS 2477 


right-of-way pursuant to Attachment Cc. 


. a signature page for the Director of the NPS, including the 


following disclaimers: 


Administrative recognition of RS 2477 rights-of-way across 
National Park Service lands by the National Park Service 
does not grant any interest in land; such administrative 
recognition is an acknowledgment of the probable validity 
of a right-of-way established under RS 2477. 


The National Park Service reserves management authority 
over administratively recognized RS 2477 rights-of-way 
across National Park Service lands pursuant to applicable 
federal, state, local, and common law. 
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ATTACHMENT B 
DETERMINATION OF SCOPE 


i.__ BACKGROUND 


Property rights may include the right to possess, use, dispose, 
transfer, encumber, exclude, or any other right of ownership. The 
scope of a right-of-way is that collection of property rights that 
have been granted to allow one party to cross the lands of another 
party. The U.S. Court of Appeals, Tenth Circuit, stated in 
footnote 9 of Sierra Club v. Hode) (Burr Trail), that, 


The “scope” of a right-of-way refers to the bundle of property 
rights possessed by the holder of the right-of-way. This bundle 
is defined by the physical boundaries of the right-of-way as 
well as the uses to which it has been put. 848 F.2d 1068 (10th 
Cir. 1988). 


The scope of an RS 2477 right-of-way administratively recognized 
by the NPS is the set of property rights the NPS acknowledges were 
accepted by construction of a public highway across unreserved 
public lands before repeal of RS 2477. Only those property rights 
that could be lawfully accepted under applicable federal, state, 
local, and common law in effect at the latest time when the RS 2477 
grant was available shall be administratively recognized by the 
NPS. 


Il. __ DETERMINATION 


The reviewing NPS office shall determine the scope of asserted RS 
2477 rights-of-way that will be recommended for administrative 
recognition by the NPS. Such determinations shall be included as 
part of any unsigned "Statement of Administrative Recognition" 
submitted as a recommendation for administrative recognition. 


Determinations of scope shall address at least three elements from 
the bundle of property rights that constitute the scope of RS 2477 
rights-of-way, including: width, use, and development. 


A. Width 


According to the Secretary of the Interior's policy statement 
on RS 2477, the width of an RS 2477 right-of-way 
administratively recognized by the NPS is to be determined 
in the following manner: 
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"For those highway R/Ws in the State, county, or municipal 
road system, i.e., the R/W is held and maintained by the 
appropriate government body, the width of the R/W is as 
specified for the type of highway under State law, if any, 
in force at the time the grant could be accepted." 


"In some cases, the specific R/W may have been given a 
lesser or greater width at the time of creation of the 
public highway than that provide in State law." 


"Where State law does not exist or is not applicable to 
the specific highway R/W, the width will be determined in 
the same manner as  non-governmentally controlled 
highways." 


“Where the highway R/W is not held by a local government 
or State law does not apply, the width is determined from 
the area, including appropriate back slopes, drainage 
ditches, etc., actually in use for the highway at the 
later of (1) acceptance of the grant or (2) loss of grant 
authority under RS 2477, e.g., repeal of RS 2477 on 
October 21, 1976, or an earlier removal of the land from 
the status of public lands not reserved for public uses." 


Therefore, the reviewing NPS office shall determine the width 
of an asserted RS 2477 right-of-way that will be recommended 
for administrative recognition by one of the following 
methods, as appropriate: 


5. if an asserted RS 2477 right-of-way that will be 
recommended for administrative recognition was either: 


a. officially included in a state or local government 
public highway system at the latest time when the RS 
2477 grant was available, or 


b. unofficially included in a state or local government 
public highway system by virtue of substantial 
construction or maintenance expenditures on the 
asserted right-of-way by a state or local government 
with autivority over and responsibility for public 
highways ‘1 the area of the asserted right-of-way at 
a time when the RS 2477 grant was available, 
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then the width of the RS 2477 right-of-way would be that 
width, if any, that attached to the right-of-way pursuant 
to the applicable state law, if any, in effect at the 
latest time when the RS 2477 grant was available. 


NOTE: When applicable state law states that the width of 
an RS 2477 right-of-way is that width reasonable and 
necessary for the needs of the particular right-of-way, 
or terms to that effect, “reasonable and necessary" shall 
be defined by the circumstances and uses in effect, and 
width actually utilized for public highway purposes, 
including appropriate bac slopes, drainage ditches, etc., 
at the latest time when tne RS 2477 grant was available. 


6. If an asserted RS 2477 right-of-way that will be 
recommended for administrative recognition was either: 


a. officially or unofficially included in a state or local 
public highway system, but no applicable state law was 
in effect at the latest time when the RS 2477 grant was 
available, or 


b. not included in a state or local public highway systen 
at the latest time when the RS 2477 grant was 
available, 


then the width of the RS 2477 right-of-way is that width 
actually utilized for public highway purposes, including 
appropriate back slopes, drainage ditches, etc., at the 
latest time when the RS 2477 grant was available. 


B, Use 


Authorized use of a right-of-way typically extends to 
construction, operation, maintenance, and termination of 
facilities in support of the purpose of the right-of-way. 
RS 2477 was a grant of right-of-way for public highway 
purposes. Acceptance of the grant required construction of 
a public highway. According to the Secretary of the 
Interior's policy statement on RS 2477, 


"Facilities such as road drainagé ditches, back 

and front slopes, turnouts, rest areas, and the like, that 
facilitate use of the highway by the public are considered 
part of the public highway R/W grant." 
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"Other facilities such as telephone lines, electric lines, 
etc., that were often placed along highways do not 
facilitate use of the highway and are not considered part 
of the public highway R/W grant...." 


NOTE: BLM rules in effect prior to November 7, 1974, may 
have permitted such ancillary uses. Consult the Regional 
Solicitor. Proposals for new ancillary uses on recognized 
RS 2477 rights-of-way are handled under normal National 
Park Service procedures. 


Therefore, the reviewing NPS office shall evaluate assertion 
documentation, other historical documentation identified 
during assertion review, and applicable federal, state, 
local, and common law to determine what uses properly 
attached to the right-of-way for public highway purposes at 
the latest time when the RS 2477 grant was available. Such 
determinations shall identify, as appropriate: 


1. those uses facilitating public highway purposes that were 
supported by the asserted RS 2477 right-of-way as 
constructed at the latest time when the RS 2477 grant was 
available; 


2. the intended, available, and actual nodes of 
transportation supported by the asserted RS 2477 right- 
of-way as constructed at the latest time when the RS 2477 
grant was available; 


7. the seasonal patterns of public use supported by the 
asserted RS 2477 right-of-way as constructed at the latest 
time when the RS 2477 grant was available. 


C, Development 


The holder of a right-of-way may have a property right to 
modify, upgrade, or improve the facilities associated with 
the right-of-way. This right does not extend or apply 
outside or beyond the scope of the right-of-way. 


Therefore, the reviewing NPS office shall determine the 
extent of any right to improve the asserted RS 477 right- 
of-way facilities based on: 


1. the width of the RS 2477 right-of-way recommended for NPS 
administrative recognition as determined above; 


2. the uses for public highway purposes that attached to the : 
RS 2477 right-of-way recommended for NPS administrative 
recognition as determined above; 

3. applicable federal, state, local, and common law. 
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Within the scope of administratively recognized RS 2477 
rights-of-way, major modification, upgrading, or improvement 
of facilities shall require NPS compliance with the National 
Environmental Policy Act, the National Historic Preservation 
Act, and in Alaska, the Alaska National Interest Lands 
Conservation Act. Although the NPS may have no authority to 
deny such changes within the scope of RS 2477 rights-of-way, 
it does have a responsibility to prevent degradation of 
underlying and adjacent park lands. The U.S. Court of 
Appeals, Tenth Circuit, found in Sierra Club v. Hodel (Burr 
Trail) that the Bureau of Land Management had _ such 
responsibility with regards to Wilderness Study Areas (WSA) 
and stated that, 


...when a proposed road improvement will impact a WSA the 
agency has the duty...to determine whether there are less 
degrading alternatives, and it has the responsibility to 
impose an alternative it deems less degrading upon the 
nonfederal actor. While this obligation is limited by 
BLM's inability to deny the improvement altogether, it is 
sufficient, we hold, to invoke NEPA requirements. 3848 
F.2d 1068 (10th Cir. 1988). 


Outside the scope of administratively recognized RS 2477 
rights-of-way, no expanded width, altered use, or improved 
facilities shall be permitted on NPS lands’ without 
appropriate additional authorization by the NPS_ and 
compliance with all applicable federal laws, including the 
National Environmental Policy Act, the National Historic 
Preservation Act, and in Alaska, the Alaska National Interest 
Lands Conservation Act. In general, excepting specific 
language in park units’ establishing legislation, the NPs is 
not authorised to grant rights-of-way across park lands for 
public highway purposes. 
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ATTACHMENT ¢ 
TERMS AND CONDITIONS 


i.__AUTHORITY 


The Organic Act of the National Park Service, 16 U.S.C. 1, and 
specific park enabling legislation require the NPS to manage lands 
to conserve scenic, natural, historic, and wildlife resources for 
enjoyment by future generations. Therefore, the NPS has the 
statutory authority and obligation to manage RS 2477 rights-of- 
way across NPS lands to prevent derogation of park values. 


The Secretary of the Interior's RS 2477 policy (12/07/88) states 
in the section titled, "Responsibilities of Agency and Right-of- 
way Holder,” that under RS 2477, the Department has management 
control over use of RS 2477 rights-of-way if unnecessary 
degradation of the servient estate can be demonstrated. The policy 
also states that the NPS may have even greater management authority 
over RS 2477 rights-of-way pursuant to other applicable law. 
Furthermore, the policy states that whereas RS 2477 did not 
authorize Departmental review and/or approval of reasonable 
activities within RS 2477 rights-of-way, such review and approval 
may be authorized by other applicable law. See Attachment E. 


In U.S. v. Vogler, the U.S. Court of Appeals, Ninth Circuit, stated 
that both the Organic Act of the National Park Service, and the 
Mining in the Parks Act, 16 U.S.C. §1902, authorize the NPS to 
regulate use of RS 2477 rights-of-way to prevent derogation of park 
values. Regarding one alleged RS 2477 right-of-way, the Vogler 
court wrote that, 


Even if we assume that the trail is an established right of way, 
we do not accept Vogler's argument that the government is 
totally without authority to regulate the manner of its use. 


Congress has made it clear that the Secretary has broad power 
to regulate and manage national parks. The Secretary's power 
to regulate within a national park to "conserve the scenery and 
the nature and historic objects and wildlife therein...." 
applies with equal force to regulating an established right of 
way within the park. In Wilkengon v. Dept. of Interior, 634 F. 
Supp. 1265 (D. Colo. 1986), the district court of Colorado 
upheld the authority of the NPS to ban commercial access along 
an established RS 2477 right of way within the Colorado National 
Monument, and the court rejected an area resident's claim that 
the use of the road could not be regulated. The 
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court found the regulation to be well within the broad grant of 
power under 16 U.S.C. §1. Similarly, the regulations here are 
necessary to conserve the natural beauty of the Preserve; 
therefore, they lie within the government's power to regulate 
national parks. Moreover, the Mining in the Parks Act provides 
that "all activities resulting from the exercise of valid 
existing mineral rights on patented or unpatented mining claims 
within any area of the National Park System shall be subject to 
such regulations prescribed by the Secretary of the Interior as 
he deems necessary or desirable for the preservation and 
management of those areas." Thus, the government is not without 
authority to regulate the manner of Vogler's use of the 
Bielenberg trail. 859 F 2d 638 (9th Cir., 1988) (citations and 
footnotes omitted) 


il. __TERMS AND CONDITIONS 


The reviewing NPS office shall draft terms and conditions on the 
construction, operation, maintenance, and termination of asserted 
RS 2477 rights-of-way that will be recommended for administrative 
recognition by the NPS. Such determinations shall be included as 
part of any unsigned "Statement of Administrative Recognition" 
submitted as a recommendation for administrative recognition. When 
appropriate, terms and conditions may also be incorporated in a 
Memorandum of Understanding between the NPS and state or local 
governments asserting RS 2477 rights-of-way. 


Terms and conditions shall address all elements of asserted RS 2477 
rights-of-way that will be recommended for administrative 
recognition necessary to prevent derogation of NPS values, and 
shall include, as appropriate: 


A. requirements to comply with applicable federal, state, local, 
and common law, and applicable regulations; 


B. requirements to limit use of the right-of-way to the purposes 
authorized pursuant to RS 2477, within the scope that will 
be administratively recognized by the NPS; 


C. requirements to ensure that to the maximum extent feasible, 
RS 2477 rights-of-way are used in a manner compatible with 
the purposes for which affected NPS lands were established, 
and approved NPS management plans; 


D. requirements to ensure that visitor use and enjoyment of park 


resources is protected in accordance with approved NPS 
management plans; 
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. requirements for restoration, revegetation, and curtailment 


of erosion on lands affected by RS 2477 rights-of-way; 


. requirements to halt any activities with the potential to 


disturb or destroy archeological, paleontological, or 
historical resources upon discovery of such resources; 


. requirements for notification of appropriate park 


superintendents in writing not less than ten (10) working 
days prior to the start of construction, operation, 
maintenance, or termination of RS 2477 rights-of-way across 
NPS lands; 


- requirements to ensure that activities within RS 2477 rights- 


of-way will not violate applicable air and water quality 
standards and related facility siting standards established 
pursuant to law; 


. requirements for holders of RS 2477 rights-of-way to do 


everything reasonably within their power to prevent and 
suppress fires on or near such rights-of-way; 


requirements to prevent damage to the environment, including 
damage to fish and wildlife habitats; 


requirements to prevent hazards to public health and safety; 
requirements to allow superintendents or other authorized 


NPS officials to enter and inspect RS 2477 rights-of-way 
without restriction; 


. requirements to employ measures to avoid or minimize adverse 


environmental or social impacts; and 


in Alaska, requirements to protect the interests of those 
individuals living near RS 2477 rights-of-way who rely on 
the fish, wildlife, and biotic resources of the area for 
subsistence purposes. 


and conditions may, for example: 

set minimum or maximum road standards for borrow sources, 
staging areas, materials stor: je, road surfaces, design 
speed, drainage systems, culverts, bridges, pullouts, 
turnarounds, signage, fencing, etc.; 

limit or prohibit certain types of vehicles, 

require or limit maintenance activities, 

provide for seasonal, temporary, or emergency closures, 
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require resource monitoring and impact mitigation, 

require plans for activities within the scope of the right- 
of-way subject to written NPS approval, 

require compliance with applicable federal, state, local, or 
common law including the National Environmental Policy Act, 
the National Historic Preservation Act, and in Alaska, the 
Alaska National Interest Lands Conservation Act. 
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VII. 


ATTACHMENT D 

SAMPLE DOCUMENT'S 
Sample Public Notice and Press Release -- Beginning Review 
of an RS 2477 Assertion 
Insufficiency/Sufficiency of Documentation 
Determination to Withhold Administrative Recognition 
Statement of Administrative Recognition 
Determination of Scope 
Terms and Conditions 


Final Public Notice -- Administrative Recognition of an RS 
2477 Assertion 
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I 
Public Notice (Sample) 


Draft Press Release/Notice 


Superintendent John O. Lancaster announced that Kane County has 
asserted a right-of-way for the Warm Creek Road within Glen Canyon 
National Recreation Area. Under an 1866 law called Revised Statute 
2477, rights-of-way were granted for the purpose of establishing 
public highways. Although RS 2477 was repealed in 1976, 
controversies periodically arise regarding whether a public highway 
was established pursuant to the congressional grant under RS 2477. 


In the management of Federal lands, it is necessary to determine 
the existence of public highway grants obtained under RS 2477. To 
determine this, the National Park Service (NPS) has developed an 
administrative process to evaluate the probable existence of these 
rights-of-way. 


For an assertion to be acknowledged by the NPS, the road must have 
been constructed and maintained across public land for public use 
prior to the withdrawal of these lands from the public domain. For 
Kane County to have a right-of-way, the road must have been 
constructed prior to 1910. 


The NPS has initiated a formal RS 2477 determination process for 
the Warm Creek Road inside Glen Canyon National Recreation Area. 
The road crosses the following lands: 


T435., R3E., SLM 
Sec. 9, 10, 12-18 


T43S.,R4E, SLM 
Sec. 5-7 


T42S., R4E., SLM 
Sec. 31, 32 


Anyone having information on the construction of the Warm Creek 
Road is urged to provide that information to Glen Can 2n National 
Recreation Area. This information must be provided within 30 days 
of this notice. 


For information on the specific route being reviewed, or if you 
have information that would assist the NPS in making the required 
RS 2477 determination, please contact Victor Knox, Chief, Division 
of Professional Services, Glen Canyon National Recreation Area, 
P. O. Box 1507, Page, Arizona 86040. 


NOTE: This is a sample only. Other forms of public notification 
should be used as necessary. 
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II 


INSUFFICIENCY /SUFFICIENCY OF DOCUMENTATION 


We have received your assertion of the existence of a right-of- 
way along the road pursuant to the authority of 
Section 8 of the Act of July 26, 1866, commonly known as Revised 
Statue (RS) 2477. 


-THEN, EITHER- 


Insufficient documentation was provided to allow us to proceed with 
a review of your assertion. 


(HERE LIST THE DEFICIENCIES) 


Upon receipt of this information, we will proceed with review and 
administrative determination. 


-OR- 


You appear to have provided sufficient information for us to begin 
the review process, although it may be that during such review, we 
may determine that further information/documentation will be 
necessary. 


We will shortly publish a public notice of your assertion. The 
public will have thirty days from the date of such notice to 
provide information relative to this asserted right-of-way. An 
administrative determination as to the validity of this right-of- 
way will be made within a reasonable time thereafter. 
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II! 


DETERMINATION TO WITHHOLD ADMINISTRATIVE RECOGNITION 


The National Park Service has examined the assertion that 
road was accepted by /(agsserter) 
pursuant to Section 8 of the Act of July 26, 1866, commonly known 
as Revised Statute (RS) 2477. 


We have, for administrative purposes only, determined that the 
Congressional Grant offered in RS 2477 over formerly public lands 
now administered by the NPS did not attach since: 


USE APPROPRIATE PARAGRAPH 


-Construction did not occur prior to the withdrawal of the 
land for park on 


-The road was not a public highway at the time the grant was 
available. 


-The lands over which the road passes were reserved from 


(date) pursuant to , and thus not 
available for an RS 2477 grant. 


Sincerely, 


Regional Director 
cc: 


Bureau of Land Management State Office 
Regional Solicitor 


Z 131 


31 


Appendix II, Exhibit L 
page 34 of 44 


III (alternate) 
DETERMINATION TO WITHHOLD ADMINISTRATIVE RECOGNITION 


The National Park Service has examined the assertion that 


— road was accepted by /(agserter) 
pursuant to Section 8 of the Act of July 26, 1866, commonly known 


as Revised Statute (RS) 2477. 


We have, for administrative purposes only, determined that the 
road has been abandoned due to long-standing 
disuse of this road by the public. 


The National Park Service does not recognize the existence of this 
Claimed right-of-way. 


Sincerely, 


Regional Director 
cc: 


Bureau of Land Management State Office 
Regional Solicitor 
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IV 


ACKNOWLEDGEMENT OF RIGHT-OF-WAY 


Asserting party: (See Part II A.1.) 
Identification asserted right-of-way: (See Part II A.2.) 


The National Park Service has examined the assertion that the 
above-identified road was accepted as a public road by 
___(asserter) pursuant to Section 8 of the Act of July 
26, 1866, commonly known as Revised Statue (RS) 2477. 


We have, for administrative purposes only, determined that 
(asserter) has accepted the Congressional Grant offered 
in RS 2477, over formerly public lands now administered by the 
NPS, for the above-identified road. 


This administrative determination recognizes your right to 
operate and maintain, within the scope of the right-of-way as set 
forth in Attachment No. 1 hereto, and to terminate the 

road. 


Pursuant to the National Park Service Organic Act, Section 1 
and/or the minining in the Parks Act, 16 U.S.C Section 1902, 
operation and maintenance of the road 
within the scope of the right-of-way is further subject to the 
terms and conditions set forth in Attachment No. 2 hereto: 


Administrative recognition of RS 2477 rights-of-way across 
National Park Service lands by the National Park Service 
does not grant any interest in land; such administrative 
recognition is an acknowledgment of the probable validity of 
a right-of-way established under RS 2477. 


The National Park Service reserves management authority over 
administratively recognized RS 2477 rights-of-way across 
National Park Service lands pursuant to applicable federal, 
state, local, and common law. 


This acknowledgement will be noted or the National Park Service's 
official land records and a copy will be provided to the Bureau 
of Land Management. 


Sincerely, 


Director 
National Park Service 


cc: 
Bureau of Land Management State Office 
Regional Solicitor 
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DETERMINATION OF THE SCOPE OF THE RIGHT-OF-WAY 


Property rights may include the right to possess, use, dispose, 
transfer, encumber, exclude, or any other right of ownership. The 
scope of a right-of-way is that collection of property rights that 
have been granted to allow one party to cross the lands of another 
party. The U.S. Court of Appeals, Tenth Circuit, stated in 


footnote 9 of Sierra Club v. Hodel (Burr Trail), that, 


The "scope" of a right-of-way refers to the bundle of property 
rights possessed by the holder of the right-of-way. This 
bundle is defined by the physical boundaries of the right- 
of-way as well as the uses to which it has been put. 848 F.2d 
1068 (10th Cir. 1988). 


The scope of an RS 2477 right-of-way administratively recognized 
by the NPS is the set of property rights the NPS acknowledges were 
accepted by construction of a public highway across unreserved 
public lands before repeal of RS 2477. Only those property rights 
that could be lawfully accepted under applicable federal, state, 
local, and common law in effect at the latest time when the RS 2477 
grant was available shall be administratively recognized by the 
NPS. 


Determination of scope shall address at least three elements from 
the bundle of property rights that constitute the scope of RS 2477 
rights-of-way, including: width, use, and development. 


WIDTH: In accordance with Department of the Interior policy, we 
have determined that the width of the right-of-way is 
- (May explain how width was determined, i.e., as 
defined by state law, area actually in use, etc.) 


USB: (Define usage taking into account allowable considerations 
for ch- nging technology, i.e., may have been animal-drawn vehicles 
originally, but we now use cars and trucks. In those instances 
where it was and remains a sled or pack trail, so state.) 


DEVELOPMENT : (Normal maintenance, including realignment and 
reconstruction to no higher standard, within the right-of-way width 
must be recognized.) 


Within the scope of administratively recognized RS 2477 rights- 
of-way, major modification, upgrading, or improvement of facilities 
shall require NPS compliance with the National Environmental Policy 
Act, the National Historic Preservation Act, and in Alaska, the 
Alaska National Interest Lands Conservation Act. 
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Outside the scope of administratively recognized RS 2477 rights- 
of-way, no expanded width, altered use, or improved facilities 
shall be permitted on NPS lands without appropriate additional 
authorization by the NPS and compliance with all applicable federal 
laws, including the National Environmental Policy Act, the National 
Historic Preservation Act, and in Alaska, the Alaska National 
Interest Lands Conservation Act. In general, excepting specific 
language in park units establishing legislation, the NPS is not 
authorized to grant rights-of-way across park lands for public 
highway purposes. 
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vI 
TERMS AND CONDITIONS 


The Organic Act of the National Park Service, 16 U.S.C. 1, and 
specific park enabling legislation require the NPS to manage lands 
to conserve scenic, natural, historic, and wildlife resources for 
enjoyment by future generations. Therefore, the NPS has the 
statutory authority and obligation to manage RS 2477 rights-of- 
way across NPS lands to prevent derogation of park values. 


The National Park Service has therefore, determined that the 
following terms and conditions are necessary: 


(Develop with reference to Attachment C and with assistance 
of the Regional Solicitor.) 
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Oepactmental Policy Statement. RS 24/7 


Tre€ SECRETARY OF TRE inTER:0CR 
wagrinGron 


Memorandus 


To: Secretary Oy 
From: *“8m8 assistant Secretary for Fish and Wildlife and Parks — Reece 
‘“sAssistant Secretary for Land and Minerals Managemen@‘” 
Subject: Oepartzental Policy on Section @ of the act of 
July 26, 1866, Revised Statute 2477 (Repealed), 
Grant of Right-of-Way for Public Highways (RS 2477) 


Although RS 2477 was repealed nearly 12 years ago, controversies 
periodically arise regarding whether a public highway was established 
pursuant to the congressional grant under RS 2477 and the extent of 
rights obtained under that grant. Under RS 2477, the United States 
had (has) no duty or eutherity to adjudicate an assertion or 
application. However, it is necessary in the proper management of 
Federal lands to be able to recognize with some certainty the 
existence, or lack thereof, of public highway grants obtained under 
RS 2477. 


With the passage of the Federal Land Policy and Management Act, the 
Bureau of Land Management (SLM) developed procedures, policy, and 
criteria for recognition, in cooperation with local governments, of 
the existence of such public highways and notation to the BLM's land 
records. This has allowed the BLM to develop land use plans and to 
make appropriate management decisions that consider the existence of 
these highway rights. 


Issues have recently been raised by the State of Alaska and others 
which question net only the BLM policy but also the sanagesent 
actions by other Dureaus within the Department. we have nad the SLM 
review and report on the various issues and concerns (Attachment 2) 
and consulted with the State of Alaska, the BLM, the Fish and 
Wildlife Service, and the National Park Service. 


We beiieve that the land management objectives of the Department will 
be iaproved with edoption of a Departmental policy and recommend that 
the attached policy (Attachment 1) be adopted for Departaentwide use. 


Approve: _Deeeld Poul Hedel Oisapprove: 
Date: _ dec 07 1968 Date: 


Attachments: 1-R$8 2477 Policy 
2-B8LM Report 


Celebrating the Unued Siases Constitution 


' =138 


Appendix II, Exhibit L 
page 41 of 44 


Departmental Policy Statement. RS 74/, 


"Se ray,. i 7) 
RS 2477 
Section 8 of the Act of July 26, 1866 
Revised Statute 2477 (43 U.S.C. 932) 
Repealed October 21, 1976 


Section 8 of the Act of July 26, 1866, provided: 


“The right of way for the conatruction of highways over public 
lands, not reserved for public uses, ise hereby granted.” 


Although this statute, 43 U.S.C. 932 (RS 2477), wan repealed by Title VII of 
the Pederal Land Policy end Managesent Act of October 21, 1976, 90 Stat. 2793, 
gany rights-of-way (R/W) for public highweye obtained under the statute exist 
or eay exiet on lands administered by the Department and other Federal 
ageacies. The existence or lack of existence of such highway R/We has 
material beering oa the development and iaplesentation of sanagesent plans for 
conservation systes unite sad other areas of Pederal lands. Land sanaging 
Bureaue of the Department shoeld develop, as appropriate, interna: procedures 
for edministratively recognising thoee highweys eeeting the following criteria 
and recording such recognised highways on the land status recorde for the sree 
senaged by thet Bureau. 


Acce ptsaace: 


To constitute ecceptaace, all three conditioeas eust have been eet: 


1. The leade favelwed eust have been public lands. not reserved for 
public ueee, et the time of aecceptance. 


2. Some fore of construction of the highway aust have occurred. 


3. The highway se constructed aust be considered a public highway. 


Public lands, aot reserved for public uses? 


Public lands were theese laade of the United States that vere open to the 
operation of the various public lend laws enacted by Congress. 


Public leade, aot reserved for public uses, do aot include public lands 
reeerved or dedicated by Act of Congrese, Executive Order, Secretsriel 
Order, or, ia some casec, classification actions authorized by ste "te, 
during the existence co” chet reservation or dedication. 


Public leads, aot rx: ‘or public uees, de set inelude public lands 
pre-eapted or eatere: » % ‘lere under the public lead lawe or loceted 
vader the eiaing lewe whici ceased to be public lends during the peadsacy 
of che eatry, claia, or other. 


Construct loa: 


Conatcuction eust have occurre:! wilie the lands were public linds, not 
ceserved for public uses. 
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Oepertmental Policy Statement, RS 2477 


Construction ie @ physical ect of readying the highwey for use by the ° 
public eccordiag to the available or intended esode of transportetion - 
foot, horse, vehicle, etc. Resoving high vegetation, soving large rocks 
out of the wey, or filliag low spots, etc., say be sufficient as 
construction for « particular case. 


Survey, plesning, or proaovacesent by public authorities aay initiate 
coustruction, but does act by iteelf, constitute constructios. Coa- 
etruction aust have bees initiated prior to the repeal of RS 2477 and 
ectuel coastruction eust heve followed withia « reasonable tise. 


Road saintenance over several years aay equal actual constructions. 


The passage of vehicles by users over time say equal actual constructions. 


Public Highway: 


A public highway is a definitive route or way that is freely opea for all 
to use. It seed aot secesserily be open to vehiculer traffic for «a 
pedestrian or peck eaiaal treil say qualify. A toll roed or trail is 
still « public highwey if the only limitations is the peyeent of the toll 
by ell users. Multiple ways through « general erea easy not qualify as « 
definite route, however, evidence aay show that one or encther of the ways 
way qualify. 


The iaclusion of « highway is « State, county, or euaicipel road systee 
constitutes beiag @ public highway. 


Ezpeaditure of comstructions or eaintenance eacaey by an appropriate public 
bedy is evideace ef the highway being a public highway. 


Abeeat evideace te the costrary, « statesest by an appropriate public body 
thet che highway wae ead etill is considered « public highway will be 
accepted. 


Ancillary uses or facilities usual to public highways: 


Pecilities eweh es read draisage ditches, teck ead froat slopes, turnouts, 
rest erese, cad th. like, thet facilitate use of the highway by the public 
are considered part *f the public highway &/W great. 


Other fecilities euch es telephone lines, electric lines, etc., thet vere 
eftes placed slong highways de aot facilitate use of the highvey ead are 
eet considered part ef the public highway 2/W great. An exception is the 
plecemeat of eweh fecilities slong such &/W graate oa lends edeinaistered 
vy the Duress of Land Management prior to Neoveaber 7, 1974. Prior te this 
date, the requiremeat of filing en applications for euch facilities was > 
waived. Aey sew facility, addition, scdification of route, etc., efter 
thet date requires the filiag of an epplicatioa/perait for euch facility. 
Pecilities thet were coestructed, with permiseioe of the &/W holder, 
betweesa Noveaber 7, 1974, ead the effective date of this policy, should, 
except in rare aad umueuel circumstances, be accommodated by iseuance of # -q men 
R/W or pereit eutheriziag the continence of such facility. ; 
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Departmental Policy Statement, RS 2477 


° Width: 


Por those highway R/We ia the State, county, or aunicipel road systes, 
{.e., the R/W ie held end saiatained by the appropriate government body, 
. the width of the &/W ie es specified for the type of highway under State 
lew, if eny, in force at the time the grant could be accepted. 


In sowe cases, the specific R7?7W way have been given a lesser or greater 
width et the time of creation of the public highway than that provided in 
State law. 


Where State law does not exist or is not applicable to the apecific 
highway R/W, the width will be determined in the same sanner as below for 
non-governmentally controlled highways. 


Where the highway R/W ie cot held by « local government or State law does 
not epply, the width ie determined froe the area, including appropriate 
beck slopes, drainage ditches, etc., ectually in use for the highway et 
the later of (1) acceptance of the grant or (2) loss of grant authority 
under RS 2477, @.g., repeal of RS 2477 on October 21, 1979, or an earlier 
reeoval of the land from the status of public lands aot reserved for 
public uses. 


Abandonment: 


Abandonment, includiag relinquishment by proper authority, occurt in 
accordance with State, local or com@on law or Judicial precedence. 


Responsibilities of Agency and Right-of-Way Holder: 


Thie policy eddresses the creation and ebandonment of property interests 
under RS 2477 end the respective property rights of the holder of « R/W 
aod the owner of the servient estate. 


Under the grant offered by RS 2477 and validly accepted, the interests of 
the Department are that of owner of the servient estate and ad jacent 
lands/resources. Ia this context, the Department has no sanagesent 
control under RS 2477 over proper uses of the highway and highway &/W 
unless we can demoastrate unnecessary degradation of the servient estate. 
Ite should be noted, however, that this policy does not deal with che 
applicability, if any, of other federal, estate, and/or local laws on the 
managesent or regulation of R/We reserved ,.rsuant to RS 2477. 


. Reasonable activities within the highway R/W are within the jurisdiction 
of the holder. As euch, the Department has no authority under RS 2477 to 
review and/or approve euch reasonable activities. owever, review end 

‘ approval aay or esy sot occur, depending upon the applicability, if any, 
of _ federal, state, or locel laws or general relevance to the use of 
e R/W. 
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2. Examples of Casual Use. Casual use may include the following 
activities and practices: 


a. Recreation activities such as use of roads for hunting and 
sightseeing. This does not include driving in areas where vehicle use is 
prohibited. 


b. Domestic uses or activities associated with managing 
ranches, farms, and rural residences includes trucking of products and use 
of support vehicles. 


c. Ingress and egress on existing roads and trails. 


d. Activities necessary to collect data for filing a 
right-of-way application such as vehicle use on existing roads, sampling, 
marking of routes or sites, including surveying or other activities that do 
not unduly disturb the surface or require the extensive removal of 
vegetation. 


e. Minor activities or practices that have existed over a 
period of time without a grant and without causing appreciable disturbance 
to the public land resources or improvements. 


B. Revised Statute 2477 (RS 2477). (See Departmental Policy 
Statement, RS 2477 in appendix 3.) The Act of July 26, 1866, RS 2477, 
repealed October 21, 1976, (formerly codified at 43 U.S.C. 932) provided: 
"The right of way for the construction of highways over public lands, not 
reserved for public use, is hereby granted.” Acceptance of the grant 
occurred when a public highway was constructed on unreserved public lands. 
Holders of such rights-of-way shall be encouraged to have them acknowledged 
by having the BLM note the right-of-way on the records (MTP/ALMRS) in the 
same manner as other existing rights-of-way. 


1. Criteria for Identification of RS 2477 Public Highway 
Rights-of-Way. Three conditions must must have occurred before October 21, 
1976 (date of repeal) for BLM to acknowledge the existence of an RS 2477 
right-of-way; the lands involved must have been public lands, not reserved 
for public uses, (called unreserved public lands) at the time of 
acceptance; some form of construction of the highway must have occurred; 
and the highway so constructed must be considered a public highway. 
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EXAMPLE OF BOTH ACKNOWLEDGEMENT AND NONACCEPTANCE 


Letter of Acknowledgement and Finding cf Nonacceptance 


The Bureau of Land Management (BLM) has examined the assertion that 
road was accepted by County pursuant to Revised Statute (R.S.) 2477. 


We have, for administrative purposes only, cetermined that the County 
has accepted the Congressional Grant offered in R.S. 2477 over the following 
public lands administered by the BLM for the County road. 


Mis, -d@nd-ietuatdcw Ate -councy ‘sveuw-vn chives puysts .484nas avscrived apove. 
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a. Unreserved Public Lands. 


(1) Public lands of the United States that were open to the 
operation of the various public land laws enacted by Congress are 
considered unreserved public lands. Lands that were reserved or dedicated 
by an Act of Congress, Executive Order, Secretarial Order, or, in some 

. cases, classification actions authorized by statute, were not subject to RS 
2477 during the existence of the reservation or dedication. Likewise, 
lands preempted by settlers under the public land laws or located under the 
mining laws were not subject to RS 2477 during the pendency of the entry, 
claim, or other. The general withdrawals by Executive Orders 6910 and 6964 
are not considered to have removed public lands from unreserved status. 


(2) Between 1866 and 1976 it is possible that a single 
parcel of land was subject to and not subject to RS 2477 numerous times 
through various land status changes. Thus, a highway initiated while land 
was reserved might subsequently qualify under RS 2477 if the conditions 
were later met when the land returned to the status of unreserved public 
lands. Appropriate status must be checked relative to any highway being 
considered for acknowledgement. 


b. Construction. 


(1) Construction must have occurred, or have been initiated 
(actual construction must have followed within a reasonable time), while 
the lands were unreserved public lands. Construction is a physical act of 
readying the highway for use by the public according to the available or 
intended mode of transportation - foot, horse, vehicle, etc. Removing 
high vegetation, moving large rocks out of the way, or filling low spots, 
etc., may be sufficient as construction for a particular case. Road 
maintenance or the passage of vehicles by users over time may equal 
construction. 


(2) Where construction was initiated by survey, planning, 
or pronouncement by public authority while the lands were unreserved public 
lands, actual construction could occur within a reasonable time even if the 
status of the land changed. Reasonable time must be determined in 
accordance with the specific conditions, i.e., one or two construction 
seasons for a minor county road, perhaps 3 to 5 years for a Federal-aid 


highway. 
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c. Public Highway. A public highway is a definite route or 
way that is freely open for all to use for the type of use intended. A 
toll road may be a public highway if the only limitation is the payment of 
the toll by all users. Roads or ways that have had access restricted to 
the public by locked gates or other means are not considered public 
highways. The inclusion of a highway in a State, county, or municipal -oad 
system constitutes it being a public highway. Absent evidence to the 
contrary, a statement by an appropriate public body that the highway was 
and is considered a public highway will be accepted. , 


NOTE: Appropriate local law must be considered in determining what 
constitutes a public highway; some jurisdictions allow or 
permit a public highway to exist with the general public; 
others may require a formal resolution by the State, county, or 
municipality adopting the road as a public highway. 


2. Acknowledgment. Acknowledgment of the existence of an RS 2477 
highway right-of-way is an administrative action and is not subject to 
appeal to the Interior Board of Land Appeals. Where conditions exist on 
public lands to support the acceptance of the Congressional grant, the 
Authorized Officer will issue a letter of acknowledgement and treat the 
highway as a valid use of the public lands. Where the evidence does not 
support acceptance, the Authorized Officer will inform the asserter, if 
any, that BLM does not recognize a highway. (Again, this is not a 
rejection and carries no right of appeal.) 


3. Documenting RS 2477 Rights-of-Way. Minimal documentation, 
either submitted by the asserter/holder or developed by BLM, consists of 
(1) map(s), survey(s), aerial photography, or similar from which the 
location can be determined; (2) descriptive information to show that the 
highway was constructed on unreserved public lands; (3) information on 
public highway status; (4) the name and address of the asserter/holder, if 
known; and (5) where acknowledged by BLM, a copy of the acknowledgement 
letter to the holder or, where holder is unknown, a memorandum for the file. 


a. For acknowledged RS 2477 rights-of-way, a case file must be 
established, a serial number assigned, and the official records noted. For 
State, county, or municipal RS 2477 rights-of-way, a single case file and 
serial number may be established for the individual entity (State of Idaho, 
Bingham County, Idaho, etc.) regardless of the number of separate RS 2477 
rights-of-way held by that entity. 


b. Where the authorized officer refused to acknowledge an RS 
2477 right-of-way, a case file need not be established. However, 
discretion is advised. On controversial cases or where the material upon 
which the decision was based may be unrecoverable, establish a case file, 
assign a serial number, and close the case 30 days after the letter 
refusing to acknowledge the right-of-way has been issued. 
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c. Information as to who used the facility, when they used it, and how it is 
currently being used. 


d. The actual constructed width of the Highway. 


Review the BLM land records to see if the lands were unappropriated at the time 
of construction and if the lands are still under BLM jurisdiction. Lands not open 
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4. Management Issues. Reasonable activities within the RS 2477 
right-of-way are within the jurisdiction of the holder. These include, but 
are not necessarily limited to, maintenance, reconstruction, upgrading, and 
the like. Under RS 2477 BLM has no authority to review and/or approve such 
reasonable activities. BLM's concern is whether such activities are 
confined within the boundaries of the right-of-way or whether such 
activities are so extreme that they will cause unnecessary degradation of 
the servient estate. Activities beyond the boundaries may require a 
right-of-way or other authorization. Where unnecessary degradation is 
anticipated, BLM's recourse is to negotiate or, as a last resort, seek 
injunctive relief. 


a. Width. 


(1) For those RS 2477 rights-of-way in the State, county, 
or municipal road system, i.e., the right-of-way is held and maintained by 
the appropriate government body, the width of the right-of-way is as 
specified for the type of highway under State law, if any, in force at the 
latest time the grant could be accepted. The width may be specified by a 
general State statute, i.e., secondary roads are 60 feet in width, or may 
be very specific, i.e., the statute authorizing State Highway 1 specifies 
the width to be 200 feet. Some statutes may establish a width that is 
"reasonably necessary” for the needs of the particular road - a floating 
width. In these cases “reasonably necessary” is determined under the 
conditions existing on the date of repeal (October 21, 1976), or such 
earlier date when RS 2477 was no longer applicable to the parcel of land. 


(2) Where the right-of-way is not held by a local 
government, or State law does not apply, the width is determined from the 
area, including appropriate back slopes, drainage ditches, etc., actually 
in use for the highway at the later of (1) acceptance of the grant or (2) 
loss of grant authority under RS 2477. 


b. Ancillary Uses. 


(1) Ancillary uses or facilities usual to public highways 
have historically involved electric transmission lines and communication 
lines located adjacent to but within the highway right-of-way. Prior to 
November 7, 1974, the holders of such facilities were not required to 
obtain permission from BLM, only from the holder of the highway 
right-of-way. Facilities constructed outside the highway right-of-way on 
or after November 7, 1974, require authorization from BLM. 


(2) For ancillary facilities constructed prior to November 
1974, place such information that is available, e.g., a copy of the highway 
holder's permission or similar documentation, in the RS 2477 case file. No 
further action is necessary. 
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(3) For ancillary facilities constructed subsequent to 
November 1974 with the highway holder's permission, BLM authorization is 
required, including payment for use during the period between construction 
and BLM authorization. It is Departmental policy that such facilities 
constructed between November 1974 and December 7, 1988, be accommodated by 
right-of-way or other authorization; removal or relocation will be 
considered only in rare and unusual circumstances and with prior approval 
of the Director (320). 


(4) Ancillary facilities constructed outside the highway 
right-of-way, without the highway right-of-way holder's permission, or 
subsequent to December 7, 1988, are not authorized and appropriate action 
to resolve the unauthorized use situation should be undertaken. 


c. Abandonment. Abandonment, including relinquishment by 
proper authority, occurs in accordance with State, local or common law or 
Judicial precedence. For highways held by local governments, most states 
have procedural statutes for abandonment proposal, hearing, and final order 
by the appropriate governmental entity. For those highways held by the 
“public in general,” local statutes may or may not exist. Petitioning the 
appropriate governmental entity for abandonment of unnecessary RS 2477 
highways is a tool available to BLM. 


d. Conversion to Title V Highway Rights-of-Way. Due to the 
uncertain nature of RS 2477 highway rights-of-way, it may be mutually 
beneficial to BLM and the local highway entity to convert RS 2477 highway 
rights-of-way to Title V of FLPMA. This should be considered when the 
local highway entity seeks a Title V right-of-way to authorize partial 
realignment or similar action in conjunction with an RS 2477 right-of-way. 


C. Access to Mining Claims. (Reserved) 


D. Access to Salable Minerals. (Reserved) 


E. Access to Leasable Minerals Other than Oil and Gas. (Reserved) 


F. Fact Finders Act. Subsection 4P of the Act of December 5, 1924, 
(43 Stat. 704; 43 USC 417) authorizes the reservation of a right-of-way or 
easement to the United States over public land withdrawn for Bureau of 
Reclamation project purposes by the Bureau of Reclamation. Any needs for 
Bureau of Reclamation projects, not located on withdrawn public lands, 
shall be authorized with a FLPMA right-of-way grant. A Bureau of Land ° 
Management /Bureau of Reclamation Interagency Agreement dated 
March 25, 1983, establishes when this procedure will be used and the means 
by which reservations are made. The authorized officer shall note such 
reservations on the Master Title Plats. These reservations may be 
transferred or assigned to an irrigation district or to various water use 
groups by the Bureau of Reclamation. A6 
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G. Reservoirs, Canals, and Ditches under RS 2339 and RS 2340. The 
Act of July 26, 1866, as amended (formerly codified at 43 USC 661), granted 
rights-of-way on public land for reservoirs, canals, and ditches for the 
conveyance of water necessary for use in mining, agriculture, 
manufacturing, and other purposes. No right-of-way grant from BLM was 
necessary. The authority to use the public lands was contingent upon the 
holders obtaining a water right under the appropriate State laws. Holders 
of these grants shall be encouraged to have them acknowledged by having BLM 
note the rights-of-way on the records. The Act was repealed by FLPMA and 
all new reservoirs, canals, and ditches on public lands must be authorized 
by a FLPMA right-of-way grant. 


1. Documenting Reservoirs, Canals, and Ditches Under RS 2339. 
The suggested procedure for acknowledging such rights-of-way in BLM records 
is as follows: 


a. The person or entity wishing to have existing ditches, 
canals, or reservoirs noted to the public land records under RS 2339 should 
file a written request with the appropriate District or Resource Area 
Office. The request should include information on dates of construction, 
rights to water, and other pertinent information. A copy of the document 
evidencing the vested water right should also be filed. A suitable map 
should be included. No fees, reimbursement costs, or rentals are collected. 


b. Review the documents filed to determine that the facility 
was constructed prior to October 21, 1976, and that a vested and accrued 
water right existed at the time of construction. 


c. The request should be serialized and the documents 
assembied in a case file when a determination is made that a valid 
right-of-way under the 1866 Act exists. Send a letter to the proponent 
acknowledging receipt of the documents and stating that the request has 
been forwarded to the State Office for notation of the records. 


d. The records will be noted and the file stored in 
conformance with the procedures of the particular State. 


2. Reconstruction, Realignment, and Maintenance. The holder of a 
reservoir, canal, or ditch under RS 2339 and RS 2340 has the right to 
maintain the facility. The statute does not define the length, width, or 
extent of these rights-of-way. Reasonable maintenance activities shall be 
allowed. Any substantial realignment, relocation, or reconstruction of a 
facility must be authorized with a FLPMA right-of-way grant. Any surface 
disturbance not within an area previously disturbed by the facilities 
including construction, operation, or maintenance activities is considered 
realignment or reconstruction. 
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49 Ingress and Egress. 


A. Required Access. Pursuant to Section 1323(b) of ANILCA (16 USC 
3210), BLM is required to allow access to nonfederally owned land 
surrounded by public land managed under FLPMA as necessary to secure to the 
owner the reasonable use and enjoyment thereof. Ingress and egress need 
not necessarily require the highest degree of access, but rather, a degree 
of access commensurate with the reasonable use and enjoyment of the 
non-Federal land. The access necessary for the reasonable use and 
enjoyment of the non-Federal land cannot be denied, so long as the 
landowner complies with the authorized officer's rules and regulations. 


B. NEPA Analysis. The alternatives analyzed in the NEPA document do 
not have to be limited to proposed routes located entirely on public 
lands. An analysis of alternative routes may identify a route with less 
negative environmental impact, that entails the use of nonpublic lands. 
The proponent of the right-of-way and the owner of the potentially affected 
nonpublic lands should be personally informed of the results of the NEPA 
analysis. There should not be the slightest implication that BLM will 
require the use of the nonpublic lands. 


C. Decision. The best route for the right-of-way should be granted, 
using a notice to proceed to prevent construction on the public land until 
the access across the nonpublic land is assured. When these situations 
arise, a well documented case file is essential and shall be maintained by 
the authorized officer. 
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Instruction Memorandum No. UT 91-235, Change 1... 
Expires 9/30/92 : 
To: District Managers “BEST HMw 2, 
. ; 7 mre Pipes ned 

From: State Director , in 
Subject: BLM Utah R.S. 2477 Policy 
Purpose: This Instruction Memorandum has been amended primarily to remove 


references to Utah State Statutes which categorize roads as to 
Class. This Memorandum (UT-91-235 Change 1) has been reissued in 
total, including attachments, as a matter of convenience to the 
users. 


The following is Bureau of Land Management’s (BLM) Utah policy implementing 
the Sec-etary of the Interior’s December 7, 1988, Policy on Revised Statute 
(R.S.) <477 and the BLM’s 2801 Manual. 


This memorandum supersedes and replaces Instruction Memorandum UT 90-261. 


Beginning with the Henry Mountain Resource Management Plan (RMP) and each RMP 
subsequently prepared, Utah BLM will, for administrative purposes only, 
address the presence or absence of R.S. 2477 rights-of-way on public lands. 
During preparation of the Management Situation Analysis (MSA), the District 
will inventory existing roads and issue letters of acknowledgement for R&.S. 
2477 rights-of-way that are administratively determined to be present on 
public lands within the RMP boundaries or issue findings of nonacceptance of 
R.S. 2477 grants where the congressional grant is administratively determined 
not to have attached. 


No RMP or Management Framework Plan (MFP) will be amended solely for the 
purpose of making R.S. 2477 administrative determinations. Amendments to land 
use plans may address R.S. 2477s at the discretion of the District Manager. 


Where the MFP or RMP has not considered R.S. 2477 rights-of-way, the 
Authorized Officer shall, on a case-by-case basis, make administrative 
determinations as to the status of rights-of-way across public lands when the 
presence or absence of a R.S. 2477 right-of-way is a factor in land use 
decisions. 


All information developed by BLM or submitted to BLM concerning rights-of-way 
being administratively reviewed will be retained in the appropriate serialized 
case file and shall be available for public inspection. If the authorized 
officer issues a letter of acknowledgement, he or she shall forward a copy of 
the letter of acknowledgement and a map showing the location of the R.S. 2477 
right-of-way to the BLM Utah State Office Division of Operations requesting 
that the Master Title Plats be noted. If the Authorized Officer issues a 
finding of nonacceptance of R.S. 2477 Grant, he or she is not required to 
forward a copy of finding to the BLM Utah State Office Division of Operations 
nor shall the Master Title Plats be noted for findings of nonacceptance of 
R.S. 2477 grant. 


The Authorized Officer shall use the guidance in BLM Manual 2801.48B in making 
R.S. 2477 administrative determinations. The BLM Utah State Office Division 
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of Operations will abstract the Historical Index to determine if public lands 
were reserved or unreserved between July 26, 1866, and October 21, 1976. The 
authority to make administrative determinations for R.S. 2477 rights-of-way 
may be delegated to Resource Area Managers. 


Notices of Intent (NOI) published for upcoming RMPs should note that BLM will 
be inventorying all existing roads in the subject planning area, including 
R.S. 2477 rights-of-way. These inventories, and associated administrative 
reviews, are only to aid in development. of transportation plans for the 
subject RMP. For roads that are asserted by counties outside the MSA cycle of 
RMPs, appropriate public notification of at least 30 days should be made. The 
public notification will take the form of a listing of pending administrative 
determinations that are posted in the jurisdictional office and forwarded to 
other BLM Utah District Offices as well as the State Office Public Room. All 
notices of pending administrative determinations will be posted for public 
inspection from the date of receipt until the first of the month following 30 
days from the date of receipt. The list should be updated the first of every 
month. In instances where the Authorized Officer determines that an 
administrative determination must be issued in advance of the 30 days 
mentioned above, then a notice should be published in a newspaper of local 
circulation at least 1 week in advance of the administrative determination and 
notices sent to the BLM offices referenced above. 


When a right-of-way is asserted for a road that crosses both BLM and National 
Park Service administered lands, the BLM shall coordinate with the National 
Park Service and issue a joint administrative determination or a finding of 
nonacceptance. 


Where BLM administratively determines that a R.S. 2477 grant was accepted, BLM 
shall manage the public lands as if there were a valid right-of-way over the 
subject public lands. However, BLM may have additional management 
responsibilities for the underlying servient estate pursuant to Section 302(b) 
of FLPMA. 


Where we find that the Congressional Grant did not attach for roads 
categorized by the County, BLM will offer to accept applications from the 
counties for FLPMA rights-of-way over the subject lands. 


A determination by a State or Federal Court that all or a portion of the 
asserted right-of-way has been judicially determined to be a "road" is 
conclusive, and no additional administrative review is required. Such 
judicial determinations should be sent to the Utah State Office Division of 
Operations so that the records may be noted. 


Attachment 1 to this memorandum is guidance relative to minimal requirements 
for the administrative record required for each administrative determination. 
The case file developed for each county must contain an individual factual 
determination sheet for each asserted right-of-way reviewed. 


Attachment 2 to this memorandum is the format for letters of acknowledgement 
to the asserting county for improved roads. 


Attachment 3 to this memorandum is the format for letters of acknowledgement 
to the asserting county for substantially unimproved roads. 


Attachment 4 to this memorandum is the format for findings of nonacceptance of 
R.S. 2477 grant. 


Attachment 5 to this memorandum is the format for a combined letter of 
acknowledgement and finding of nonacceptance. 
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Questions on the policy may be directed to Ted D. Stephenson at FTS 581-4100 
or commercial 801 539- 4100. 
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5 attachments 

1. Administrative Record Check List (lp) 

2. Example for Utah State, County, and Municipal Roads (1p) 

3. Example of Letter of Acknowledgement for Substantially 
Unimproved Roads (lp) 

4. Example of Finding of Nonacceptance of R.S. 2477 Grant 
(1p) 

S. Example of Both Acknowledgement and Nonacceptance (1p) 


Distril . 
Director, 320, MIB Room 3643 
scD, sc-100 


193i 


Appendix II, Exhibit N 
page 3 of 8 


ADMINISTRATIVE RECORD CHECK LIST 


R.S. 2477 Administrative Determination for road 


At a minimum, each assertion of a R.S. 2477 right-of-way must be reviewed and 
the three determining characteristics of acceptance of the congressional grant 


documented. 


Each administrative record for each asserted R.S. 2477 right-of-way must 
contain the following headings and supportive documentation: 


CONSTRUCTION prior to October 21, 1976: 


Documentation addressing construction should include the county 
assertion. It may also include maintenance or other county records. 
Review of maps or aerial photographs, for example, U.S.G.S. topographic 
maps, Utah Department of Transportation maps, review of BLM records that 
might show existence or construction of the asserted right-of-way, 
exchange of use maintenance agreements between the BLM and the county, 
grazing files which might reference access by a particular road, etc. 
Other examples of documentation suitable to establish evidence of 
construction include affidavits from persons attesting to personal 
knowledge of the road or local newspaper articles from the appropriate 
dates describing the asserted road. Not all of these examples must be 
included in every record but some explanation of how we determined that 
there was construction, i.e., that the road existed on October 21, 1976. 


For sole source or physically deteriorated documents such as old maps or 
mylar overlays, it is acceptable to reference the location of those 
documents and make them available for public inspection at the custodial 
office rather than damaging the document attempting to reproduce it for 
each administrative record for each asserted right-of-way. 


PUBLIC HIGHWAY: 
Documentation must be developed showing that the asserted right-of-way 
was considered a public highway. The county’s assertion may be 


sufficient. Additional material may include county records, BLM 
records, or personal affidavits. 


UNRESERVED PUBLIC LANDS: 


Include the Historical Index Review performed by the Utah State Office 
Division of Operations in each case file. 
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EXAMPLE FOR UTAH STATE, COUNTY, AND MUNICIPAL ROADS 


Letter of Acknowledgement 


The Bureau of Land Management (BLM) has examined the assertion that 
road was accepted by County pursuant to Revised Statute (R.S.) 27477. 


We have, for administrative purposes only, determined that County has 
accepted the Congressional Grant offered in R. S. 2477 over public lands 
administered by the BLM for the County road. 

This administrative determination recognizes the County’s right to operate, 
maintain, to the extent that such county road was maintained on October 21, 
1976, and terminate the County road. Any change in scope or alignment on 
public lands may require separate authorization from the BLM pursuant to Title 
V of the Federal Land Policy Management Act of October 21, 1976. 

This acknowledgement will be noted on the BLM‘s official land records. 


Sincerely, 


Area Manager 
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EXAMPLE OF LETTER OF ACKNOWLEDGEMENT FOR SUBSTANTIALLY UNIMPROVED ROADS 


The Bureau of Land Management (BLM) has examined the assertion that 
road was accepted by County pursuant to Revised Statute (R.S.) 2477. 


We have, for administrative purposes only, determined that the County 
has accepted the Congressional Grant offered in R.S. 2477 over public lands 
administered by the BLM for the County road. 

This administrative determination recognizes the County’s right to operate, 
maintain, to the extent that such county road was maintained on October 21, 
1976, and terminate the County road. Any change in scope or alignment on 
public lands will require separate authorization from the BLM pursuant to 
Title V of the Federal land Policy Management Act of October 21, 1976. 


Pursuant to Section 302 (b) of FLPMA, you are required to inform us in advance 
of any new surface disturbing activity over public lands administered by BSLM. 


This acknowledgement will be noted on the BLM’s official land records. 


Sincerely, 


Area Manager 
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EXAMPLE OF FINDING OF NONACCEPTANCE OF R.S$.2477 GRANT 


Finding of Nonacceptance of R.S. 2477 Grant 


The Bureau of Land Management (B5LM) has examined the assertion that 
road was accepted by County pursuant to Revised Statute (R.S.) 2477. 


We have, for administrative purposes only, determined that the Congressional 
Grant offered in R.S. 2477 over public lands administered by the 8LM for the 
County road did not attach since: 


USE APPROPRIATE PARAGRAPH 


-Construction did not occur prior to (a) October 21, 1976, or (b) 
October 21, 1966. 


-The road was not a public highway. 


-The public lands over which the road crosses were reserved 
from pursuant to ; 


If the county wishes to make application for a Federal Land Policy Management 
Act Right-Of-Way for this road, you may make such application to : 


Sincerely, 


Area Manager 
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EXAMPLE OF BOTH ACKNOWLEDGEMENT AND NONACCEPTANCE 


Letter of Acknowledgement and Finding of Nonacceptance 


The Bureau of Land Management (BLM) hes examined the assertion that 
road was accepted by County pursuant to Revised Statute (R.S.) 2477. 


We have, for administrative purposes only, céetermined that the County 
has accepted the Congressional Grant offered in R.S. 2477 over the following 
public lands administered by the BLM for the County road. 


This administrative determination recognizes the County’s right to operate, 
maintain, to the extent that such county road was maintained on October 21, 
1976, and terminate the County road on those public lands described above. 
Any change in scope or alignment on public lands may require separate 
authorization from the BLM pursuant to Title V of the Federal land Policy 
Management Act of October 21, 1976. 


This acknowledgement will be noted on the BLM’s official land records. 


We have, for administrative purposes only, determined that the Congressional 
Grant offered in R.S. 2477 over the following described public lands 
administered by the BLM for the County road did not attach since: 


USE APPROPRIATE PARAGRAPH: 
-Construction did not occur prior to (a) October 21, 1976, or (b) 
October 21, 1966. 


-The road was not a public highway. 


-The public lands over which the road crosses were reserved from date to 
date pursuant to 


If the county wishes to make application for a Federal Land Policy Management 
Act Right-Of-Way for this road over the public lands determined not to have a 
R.S. 2477, you may make such application to ° 


Sincerely, 


Area Manager 


Attachment 5 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Alaska State Office 
222 W. 7th Avenue, #13 
Anchorage, Alaska 99513 


2800 (932) 


February 18, 1992 


Instruction Memorandum No. AK 92-075 
Expires: 09/30/93 


To: DMs 
From: State Director, Alaska 
Subject: Guidelines for Processing R.S. 2477 Assertions 


Since the State of Alaska is becoming more active in the filing of assertions of rights under R:S. 
2477, we need to assure that we are ready to respond promptly and that all offices are using 
standardized procedures for handling of filings. For the purpose of R.S. 2477, "highway" is 
defined as a definite route or way that is freely open for all to use for the type of use intended. 
Historically, the term "highway" has been used to include such things as dog sled trails, foot 
trails, wagon roads, etc. These types of rights-of-way are acceptable if they meet the criteria set 
out below. The following guidelines for processing R.S. 2477 assertions should be followed: 


1. Assertion filings should include the following items. (If all of the necessary 
information is not included in the initial filing, request the additional information 
needed from the person/office filing the assertion.) 


a. A map or aerial photograph of a scale 1:63,360 or better with the highway 
plotted on it. Maps of the scale 1:250,000 are not accurate enough to 
allow us to note our records. 


b. Date of construction of highway, if known, (must have been prior to 
Octuber 21, 1976). If date of construction is unknown, date(s) of known 
use should be given. 
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Cc. Information as to who used the facility, when they used it, and how it is 
currently being used. 


d. The actual constructed width of the Highway. 


Review the BLM land records to see if the lands were unappropriated at the time 
of construction and if the lands are still under BLM jurisdiction. Lands not open 
to R.S. 2477 assertions include the following: 


a. All lands in Alaska from December 13, 1968, (PLO 4582) through 
March 18, 1972 (90 days after ANCSA) and after March 28, 1974 
(PLO 5418); 


b. Lands which are segregated by reservations, Act of Congress, Executive 
Order, Secretarial Order, or, in some cases, classification actions 
authorized by statute, and; 


c. Lands entered by settlers or located under the mining laws and lands 
included in allowed homestead entries which ceased to be public lands 
during the pendency of an entry or claim. 


Review BLM land records, aerial photographs, and/or examine on the ground to 
determine when actual construction occurred. The term construction includes: 


a. A process of clearing to make a route passable (i.e. removing vegetation 
or rocks, filling in low areas); 


b. Road maintenance over several years, or expenditure of public funds; 

C. The passage of vehicles by users over time. 

Query the State Department of Natural Resources/ Department of Transportation 
and Public Facilities or other public body to determine if the highway was and 


still is a public highway. The determination that the route is a public highway 
includes the following elements: 


a It is freely open for all to use; 
b. It is included as part of the State, Borough, or local road system; 
Cc. Public funds have been expended for construction and/or maintenance. 


Determine the extent of the right-of-way ancillary uses. Allowed uses include 
acreage for ditches, sloping, turnouts, and rest areas. (Unauthorized uses include 
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power or telephone lines after 1974.) 


Establish a serialized case file and enter into AALMRS under Case Type 282201, 
if the R.S. 2477 is to be noted to the BLM records. 


Prepare a letter to the person/office making the filing: 

a. Records are noted; OR 

b. Refuse to acknowledge the assertion (No Appeal Rights). 
Compliance checks: 

a. Is there any degradation of the surface estate? 


b. Existence of a highway can be challenged at any time. Has the trail been 
litigated (matter for a court of competent jurisdiction, Federal or State)? 


c. Rerouting of highway, widening beyond State designated width, and 
installation of ancillary facilities requires a separate right-of-way grant. 


CA .2.e Trt 


oR. Edward F. Spang 
State Director, Alaska 
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Exhibit 


A... +--+. RS. 2477 Scoping Process and Issue Summary 
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Scoping Process and Issue Summary 


Introduction 


This appendix summarizes the comments received during the information-gathering or “scoping” 
phase of the Department of Interior’s Congressionally-directed study of R.S. 2477 rights-of-way. 
The information received is appreciated and has greatly assisted in the preparation of this draft 
report. 


Purpose 


The purpose of scoping in for this report was to gather views, comments, and information regarding 
the history of R.S. 2477 and current and future management of these rights-of-way. The specific 
topics of study directed by Congress to the Interior Department included: 


¢ the history of rights-of-way claims under section 2477 of the Revised Statutes 

© the likely impacts of current and potential claims of such rights-of-way: 

on the management of Federal lands, 

on the access to Federal lands, private lands, State lands, Indian and Native lands, 
on multiple use activities. 

e the current status of claims 

¢ alternatives to assessing the validity of claims for rights-of-way 

¢ alternatives for obtaining rights-of-way 


In order to respond to Congressional direction within the short time provided for this study, affected 
interests were asked to provide information relating to these areas as weil as any other feedback they 
wished to express to the task force preparing the report. The deadline for submitting information 
to the task force was originally January 4, 1992. That date was subsequently moved back to January 
14, 1993, in response numerous requests for a comment period extension. 


The BLM Study Process 


To address this important public land issue in a manner that responds to Congressional direction, the 
BLM assembled a study task force comprised of representative(s) from each BLM State organization, 
the BLM Headquarters Office, and affected Federal land management agencies. Non-BLM 
participating offices include the National Park Service Rocky Mountain Region in Denver , 
Colorado, Bureau of Indian Affairs Washington Office, United States Fish and Wildlife Service 
Washington Office, and the United States Forest Service Region 4 Office located in Ogden, Utah. 


The active involvement of affected interests from the Western Public Land States has been an 
essential element of this study. On November 18, 1992, several hundred letters and "scoping" 
packages were mailed to State and local governments, land-use organizations, and other affected 
interests. Notification of the study was published in the December 15, 1993 Federal Register. News 
releases were distributed to national, regional, and Statewide media outlets announcing the initiation 
of the study and requesting information from the public. 
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In addition, several public meetings were held to gain input. Meetings dates and locations included: 


* Salt Lake City, Utah November 14 and 15, 1992 
* Fairbanks, Alaska December 15, 1992 

* Anchorage, Alaska December 17, 1992 

* Boise, Idaho December 22, 1992 

* Billings, Montana January 5, 1993 

* Riverside, California January 5, 1993 

* Reno, Nevada January 7, 1993 

* LeGrande, Oregon January 12, 1993 


Throughout this scoping process, numerous additional contacts were made, through the members of 
the study task force, with affected interests. To date, 2,345 individuals and organizations have 
responded to the task force indicating a desire to participate in the study process. 


Scoping Information 


Complete copies of all the information submitted to the task force has been reproduced and sent to 
each BLM State Office and a designated office from each of the other Federal agencies participating 
in this project. In addition to scoping letters and support documentation received, these files contain 
appropriate State statutes, citations to court cases, past administrative guidance, and other materials. 
These files are available for review at the offices listed below. For additional information, please 
contact the representative listed under each office location. 
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BLM Office Locations 


Alaska 
Alaska State Office 


222 West 7th Avenue, #13 
Anchorage AK 99513-759 
Sue Wolf (907) 271-3293 


Arizona 

Arizona State Office 

3707 North 7th Street 

P.O. Box 16563 

Phoenix AZ 85011-6563 

Bob Archibald (602) 640-5509 


Californi 
California State Office 

Federal Building 

2800 Cottage Way, E-2841 
Sacramento CA 95825-1889 
Dave Macllnay (916) 978-4730 


Colorado 
Colorado State Office 


2850 Youngfield Street 
Lakewood CO 80215-7076 
Herb Olsen (303) 239-3709 


Eastern States 
Eastern States Office 


350 South Pickett Street 
Alexandria VA 22304 
Ed Ruda (703) 440-1685 


Idaho 
Idaho State Office 


3380 Americana Terrace 
Boise ID 83706 
Bill Wiegand (208) 384-3127 


Montana 
Montana State Office 


Granite Tower, 222 North 32nd Street 
P.O. Box 36800 

Billings MT 59107-6800 

Jim Binando (406) 255-2935 
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Nevada 
Nevada State Office 


850 Harvard Way 

P.O. Box 12000 

Reno NV 89520-0006 

Ken Stowers (702) 785-6478 


New Mexico 

New Mexico State Office 
P.O. Box 27115 

Santa Fe NM 87502-7115 
Teodoro Rael (505) 438-7419 


Oregon 
Oregon State Office 


1300 N.E. 44th Avenue 

P.O. Box 2965 

Portland OR 97208-2965 
Bob Mollahan (503) 280-7158 


Utah 

Utah State Office 

P.O. Box 45255 

Salt Lake City UT 84145-0155 
Ted Stephenson (901) 539-4100 


Washington DC 

Bureau of Land Management (1620 LS) 
1849 C Street, NW 

Washington DC 20240-9998 

Ron Montagna (202) 653-9202 


Wyoming 

Wyoming State Office 

2515 Warren Avenue 

P.O. Box 1828 

Cheyenne WY 82003 

Mel Schlagel (307) 775-6115 
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Other Federal Agency Office Locations 


Bureau of Indian Affairs, Tech Services 
849 C Street , 4522 MIB 

Washington DC 20240 

Alice Harwood 


. U.S. Forest Service 
324 25th Street 

. Ogden UT 84401 
Sue Bybee 


US. Forest Service 

14th and Independence St. SW 
P.O. Box 9690 

Washington DC 20090 
Gordon Small 


U.S. Fish and Wildlife Service 

1849 C Street NW, MS-670-ARLSQ 
Washington DC 20240 

Donald Voros 


National Park Service, Rocky Mtn. Region 
12795 West Alameda Parkway 

Lakewood CO 08227 

Dick Young, Land Resources 


Scoping Comment Summary 


As stated previously, this appendix summarizes comments received during the scoping effort. The 
purpose of this section is to consolidate comments into the issue(s) addressing each category of 
information requested from Congress. Comments have been consolidated into the headings listed 
below: 


¢ History of R.S. 2477 Rights-of-way 
¢ Current Status of Claims 
e Impacts of Current and Potential Claims on Access To Federal lands, State lands Indian 
and Native lands, private lands. 
e Impacts of Current and Potential Claims on the Management of Federal Lands 
¢ Impacts of Current and Potential Claims on Multiple Use Activities 
Mining and Other Commercial Uses 
Motorized Recreation Opportunities 
¢ impact of Current and Potential Claims on State and Local Governments 
¢ Impacts of Current and Potential Claims on Alaskan Native Lands 
e Alternatives To Obtaining Rights-of-way 
¢ Alternatives To The Current Validation Process 
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1. Hi R 477 Rights-of-W 


Congressional intent was the key issue raised. What did Congress grant and to whom? And, if a 
grant was established, to what extent were rights conveyed? How and when should these rights be 
applied? What jurisdictional entity governs these rights? 


Numerous interpretations of the Statute were offered to answer these and other questions. Most 
discussion, however, can be grouped into one of two general categories. 


The Congressional grant and the correct application of the law is very broad. For example: 


"R.S. 2477 was a blanket authority granting the right to local government to build access 
across the public domain for purposes of public conveyance and convenience. The right 
granted to local government was not limited to specific tracts or specific dimensions or 
specific modes of access. Access ways could be “built” where needed in a manner as 
needed and modified as needed under the blanket R.S. 2477 right. The right was total and 
without reservation." 


R.S. 2477 should be interpreted in much narrower terms with specific limitations to the establishment 
and application of rights. For example: 


". , ,the historical purpose and intent was to allow miners and homesteaders access across 
federal lands in order to relieve a situation of mass trespass." 


and (paraphrasing) the right is not prospective in establishment of a right-of-way or in the 
application of an existing R.S. 2477 highway 


Similar positions were presented regarding many of the key elements of the Statute. Various 
definitions of the statutory elements of the law were given; including what constitutes a "highway," 
"construction," and “reserved public lands." 


Other key issues raised, include questions regarding the governing law (State or Federal), the role 
of FLMPA and the Alaska National Interest Lands and Conservation Act (ANILCA), and positions 
regarding the “scope* of rights conveyed. For example: 


FLMPA does not govern interpretation of R.S. 2477, nor can any later Congressional 
enactment do so:” 


"The BLM is violating the intent of both statutes by granting R.S. 2477’s pro forma and by 
limiting the Secretary's ability to retain and manage the public lands for multiple use and 
sustained yield... " 


Key Issues 


° There are several relevant interpretations regarding the intent and application of the Statute. 
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° The Department of Interior should clarify what its position has been on this issue historically. 


2. rren im 


Some information pertaining to past R.S. 2477 determinations, such as serialized case numbers or 
other documentation found on the public land record, was received from participating agencies and, 
in some cases, the public. While it is intuitively known that many of the Interstate/State highways, 
county thoroughfares, and other roads in the West were granted under the authority of R.S. 2477, 
little documentation is apparent. 


Likewise, very little "hard" or quantifiable information was received on potential R.S. 2477 roads 
likely to be claimed in the future. Most speculated only in very broad terms. The number being 
either very great, moderate, or very few. These relative values depend upon how the Statute is 
interpreted, applied, and most likely adjudicated in the courts, in the future. 


The following comments exemplify the range of viewpoints expressed as to the existence of R.S. 
2477 rights-of-way on the public and private lands. 


"There are hundreds of major and perhaps thousands of minor R.S. 2477 rights-of-way in 
Alaska. They exist under law whether they have been "asserted" or not. They exist whether 
or they have been recognized by the Federal Government or the State of Alaska. They will 
continue to exist until they are "vacated" in accordance with State law." 


"In Nevada alone there are undoubtedly thousands of vehicle tracks going back to 1866 
which are still traceable in this arid and fragile land. To maintain that these are constructed 
roads is ridiculous." 


Other comments under this category refer to the existing Departmental R.S. 2477 policy. Numerous 
comments, both pro and con, were received. 


Key Issues 


° Lack of inventory, confusion over the law and its application make it difficult to inventory, 
thus asses impacts of potential R.S. 2477 claims. 


e State and local governments view R.S. 2477 rights-of-way as property assets. Loss or 
reduction of use may constitute a “taking” necessitating compensation. 


3. Impacts © irrent and Potential Claims On Access To Federal Land ate Lands, India 
and Native lands, and private lands. 


Many comments stressed that R.S. 2477 was essential because it maximized access options and that 
no actions should be taken to change this. 


"Any road that was in place before that date (FLPMA) should be left alone and not closed 
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to the public." 


Several comments stated that Alaska, for a variety of reasons, posed a special situation, and that R.S. 
2477 access is particularly critical to that State. Contributing factors include the State’s large Federal 
land base coupled with the fact that much of the private, State, and local property has recently been 
established from Federal lands with underlying preexisting R.S. 2477 rights-of-way. This unique 
situation makes R.S. 2477 rights-of-way particularly important for access and travel in all types of 
land in Alaska. 


"Because Alaska is a young and sparsely populated state and is only now experiencing the 
kinds of growth and development pressure most states experienced long ago, Alaska’s access 
rights, of which R.S. 2477 is a key element, must be protected." 


Other comments voiced that R.S. 2477 might expand vehicular access opportunities to lands currently 
closed to due to Federal wilderness legislation or regulatory actions such as off-road vehicle closures. 


“Appropriate processes need to be developed to acknowledge R.S. 2477 roads, paths, and 
ways inside of wilderness areas and wilderness study areas." 


Others noted that denial of an R.S. 2477 right-of-way does not eliminate access. Access would 
remain open under Federal jurisdiction. 


". .. It merely leaves the access under the management and jurisdiction of the BLM or other 
federal administrator. This is precisely what Congress intended in the passage of FLPMA." 


Similar to the above point, many comments identified that existing regulations pertaining to several 
multiple-use activities contain access provisions (i.e., 3809 mining regulations) precluding the need 
for other authorizations such as a FLMPA or an R.S. 2477 rights-of-way. 


Several key issues were raised concerning the present or potential effect of R.S. 2477 rights-of-way 
on access to, or through, private lands. 


R.S. 2477 facilitates access to private lands. This is particularly important in the West where 
land-ownership patterns are often checkerboarded or large areas of public lands surround 
private inholdings. 


Maintaining R.S. 2477 rights-of-way across private lands ensures future access of the public 
to public lands; and, 


Federal, State, or private individuals should reestablish R.S. 2477 rights-of-way on roads 
currently blocked by private land owners in order to gain access to public lands. 


Key Issues 
e Assessment of potential impacts is difficult due to lack of information available 
e Alaska may present a unique situation. 
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e R.S. 2477 maximizes access options. 


e R.S. 2477 may present an opportunity to gain access to areas currently closed, boh pubic 
and private lands. 
e Denial of R.S. 2477 does not eliminate access, it merely leaves access under jurisdiction of 


Federal land manager. 


4. ren nti laims On nt of F 


Pending and other potential R.S. 2477 claims pose a serious risk to Alaska and other Western 
National Parks. They potentially threaten the values and purposes for which park lands have been 
established. They may also impair the National Park Service’s ability to manage the parks under the 
Organic Act mandate. 


Similar concerns were voiced regarding Federally designated wildlife refuges, preserves, 
conservation units, and other areas. For example: 


"Congress certainly did not designate national parks, refuges, and forests in Alaska to protect 
wilderness and wildlife values with the notion that an ancient claim could be upgraded, 
reconstructed/or converted to uses that are incompatible with the conservation purposes 
established in law." 


Other comments focused on development and maintenance of a rural road system due to R.S. 2477 
and the benefits that system provides to Federal land mangers. 


"It should be recognized by federal land mangers that their activities on the land are made 
possible largely because counties have exercised their rights pursuant to R.S. 2477. An 
extensive network of roads has been built and maintained at the expense of local government 
and local taxpayers and to the benefit of the non-taxpaying federal agency managing the 
land." 


Other comments stated that the proliferation of R.S. 2477 rights-of-way across the public land 
threatens resources and impairs the Federal manager’s ability to carry out management plans or legal 
obligations in accordance with environmental protection legislation. 


"The fact is public lands can not be managed by the BLM, as Congress intends, when the 
lands are covered with a “spaghetti plate" of rights-of-way." 


Wilderness was a special concern of many comments. 
Confirmation of past R.S. 2477s and the large number of potential assertions, if deemed valid, would 
degrade or disqualify areas of public lands proposed for wilderness designation by members of the 


public. 


Pending and potential R.S. 2477 assertions within wilderness and WSAs threaten to degrade or 
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disqualify areas currently designated or under consideration for wilderness status. 


. . . Millard County in western Utah has given BLM notice that it intends to file suit against the 
agency to quiet title to an R.S. 2477 that is asserted within a Wilderness Study Area. The 
implications of this action must also be discussed.” 


Other comments stated that R.S. 2477 presents a good way of preventing areas that are not truly 
roadless from qualifying as wilderness. 


"... oad closures are done to further enhance or expand (artificially) wilderness boundaries. 
R.S. 2477 may be our only hope in keeping this from happening any further." 


Key Issues 


. Current and potential R.S. 2477 roads disrupt management of Federal lands and threaten 
resources and public purposes and values of public lands. 


° Confirmation of pending or potential R.S. 2477 assertions would degrade or disqualify areas 
of public lands designated or proposed for designation as wilderness areas. 


s. I Nic r: ial R.S. 2477 Claims On Multiple Use Activities--Mini ) 
Other Commercial Uses 


R.S. 2477 is essential to the mineral industry because it helps to maximize access options for 
exploration and development. For example: 


"The mineral industry depends on unimpeded access to remote areas of the public domain. 
Any attempt to restrict the scope of valid existing rights established under R.S. 2477 will 
directly hamper mineral exploration and development which is absolutely vital to this 
country’s economy and national security." 


R.S. 2477 rights-of-way have a minimal effect upon the mineral industry due to availability of access 
under casual use, "built-in" provisions for access under mining law, and the availability FLPMA, 
ANILCA, and other rights-of-way provisions which provide reasonable, alternative means of access. 


Key Issues 

e R.S. 2477 rights-of-way are essential to mining and other commercial purposes on 
public lands 

e Casual-use and alternative rights-of-ways are adequate and more appropriate considering 


contemporary management of public lands 


6. Impacts Of Current and Potential Claims On Multipl Activities--Motori 
0 


169 
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R.S. 2477 rights-of-way are important because they maximize access options and help to maintain 
"traditional" access. 


R.S. 2477 may enhance motorized recreation opportunities by offering the opportunity to regain 
vehicular access to areas currently closed. For example: 


".. .highways closed subsequent to the passage of FLPMA which meet R.S. 2477 should 


be open. " 
”Key Issue 
° R.S. 2477 enhances motorized recreational access by maintaining access and providing the 


opportunity to reopen roads currently closed. 


7. Impacts Of Current and Potential Claims On State and Local Government 


R.S. 2477 rights-of-way provide State and local governments greater flexibility in administering lands 
within their jurisdictions. It also gives them greater control over access and the uses of neighboring 
public and private lands deemed vital io the interests and stability of local economies and culture. 
To repeal or limit the R.S. 2477 statute would cause undue hardship on local government and rural 
communities. 


Key Issues 
e R.S 2477 has provided State and local governments greater flexibility in administering lands 
within their jurisdictions and has provided access to neighboring public and private lands. 
8. Impacts of Curren Potential Claims To Alaskan Native L 
Several Alaska Native organizations identified problems regarding the possibility of further R.S. 
2477 claims across their lands. Many comments characterized assertions as trespass, impacting 
Native land and resources, and in some situations potentially threatening to traditional subsistence 
pursuits. For example: 
"R.S. 2477 right-of-ways within Native conveyed lands have the serious potential to 
undermine one of the Alaska Native Claims Settlement Act-to allow the Native people of 
Alaska to maintain their own land and resources." 
Key Issues 
° R.S. 2477 right-of-way regarded as trespass, impact Native land and resources and may 


undermine self-determination of Native Alaskans. 


9, Alternatives Methods of Obtaining Rights-of-wa 
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Right-of-way provisions contained within Title V of FLPMA and Title XI of ANCLIC are adequate 
for future needs and more properly allow for the selection and determination of travel corridors 
within the framework of contemporary laws including NEPA. 


Others express that Title V and especially Title XI are inadequate, and that neither meets the needs 
nor gives the flexibility and latitude to local governments that R.S. 2477 provides. 


Some comments expressed problems associated with cost, time delays, and diminishment of rights 
when commenting on the conversion of R.S. 2477 rights-of-way to either FLPMA or ANCLIC 
rights-of-way. 


Right-of-way provisions in FLPMA and ANCLIC do no. overn preexisting rights of R.S. 2477 
Key Issues 


e Right-of-way provisions contained in FLPMA and ANCLIC are adequate for future needs 
and within the framework of contemporary law. 


e FLPMA and ANCLIC are inadequate and do not provide the flexibility that R.S. 2477 
provides. 


° Neither FLPMA or ANCLIC govern the preexisting rights of R.S.2477. 


10. Alternatives To the Current Validation Process 


Several different alternatives to the validation process currently in use were identified: 


Adopt the process outlined in House of Representative Bill 1096 introduced during the 102 session 
of Congress. 


DOI should establish separate regulations dealing with R.S. 2477 that should preclude BLM from 
acting in an adjudicatory capacity and include; no review by IBLA, provide for direct recourse to 
Federal Courts, no automatic stay, no standing for third parties. 


DOI should engage in rulemaking to establish a confirmation process whereby all individuals and 
State and local governments with unresolved R.S. 2477 claims would be required to submit proof 
of the validity of their claims to the Department for confirmation. Public notice would be given of 
all asserted claims and the public would have an opportunity to comment and appeal any confirmation 
of the grant. 


The current DOI policy and supplemental procedures used by Utah BLM should be adopted with 
certain operational refinements to add precision, clarity, and efficiency to the process. 


_ The DOT should combine procedures currently in use by the State of Alaska and the 3LM into a 
single process to yield a uniform program benefitting DOI, the State of Alaska, private land owners, 
and the public. 
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No policy is needed. 


Key Issues 

° New policy significantly different from current policy is needed. 

* The existing policy is adequate with operational changes to improve efficiency. 

° A consistent, uniform confirmation process by combining features currently in use by the 


State of Alaska and BLM would produce a good program benefitting ail. 
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APPENDIX IV 
EMERY COUNTY CONSENT DECREE 
Exhibit 


A... . . + Consent Decree, U.S. v. Emery County, Utah, Civil 
No. 92-c-106s (D. Utah, filed December 15, 1992) 
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RECEIVED CLFAK . * 
\ 
DAVID J. JORDAN, United States shi (AESE| ‘e0- oe 


JOSEPH W. ANDERSON, Assistant United. sts Sail iba COMI. pEssTHCI OF UT 


DANIEL D. PRICE, Assistant United 
Attorneys for the United States of Amer{ca 


476 United States Courthouse al walle =i) S(RIES oe C 15 $992 
350 South Main Street U.S. UTA en Aras 
Salt Lake City, Utah 64101 OISTPIO TR SR Wank S/OmSER, CLERK 
Telephone: (801) 524-5682 MT eg 
7 IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE DISTRICT OF UTAH 
UNITED STATES OF AMERICA, Civil No. 
vs. ; CONSENT DECREE 


EMERY COUNTY, a litical 
subdivision of the State of 
Utah, 


Defendant. 


The Parties, Emery County (the County), a subdivision of 
the State of Utah, and the Bureau of Land Management (BLM), an 
agency of the U.S. Department of the Interior, hereby agree as 
follows: 

1. Emery County does not admit any facts alleged in the 
Complaint which are not specifically stated in this Consent 
Decree and as such, Emery County’s agreement to this Consent 
Decree should not be deemed an admission of ary allegation 
contained in the Complaint. 
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2. Highways exist in Emery County which have in the past 
been, or may in the future be, administratively recognized by the 
BLM as R.S. 2477 highways across public lands, including the 
Buckhorn Wash Road which the BLM administratively recognized as 
an R.S. 2477 highway on May 1, 1991. 

3. The law in Utah, as established by the U.S. Tenth 
Circuit Court of Appeals in Sierra Club vy. Hodel, 848 F.2d 1068, 
1083 (10th Cir. 1968); Sierra Club v. Lujan, 949 F.2d 362, 369 
(10th Cir. 1992), is that the extent of an R.S. 2477 highway over 
public lands in Utah is not necessarily restricted to the width 
and extent of the disturbance on the date of its acceptance as a 
public highway, or the repeal of R.S. 2477 on October 21, 1976; 
but is what is reasonable and necessary for the type of use to 
which the road has been put and should not be restricted to the 
actual beaten path, but should be wide enough to allow travelers 
to pass each other. Hodel at 1083. The determination of what is 
reasonable and necessary shall be made by the BLM. 

4. Congress has provided in Section 302(b) of the Federal 
Land Policy and Management Act of 1976 (FLPMA), 43 U.S.C. $% 
1732(b), chat, “In managing the public lands the Secretary shail, 
by regulation or otherwise, take any action necessary to prevent 
any unnecessary or undue degradation of the lands.” The BLM acts 
on behalf of the Secretary of the ‘’nterior to perform this 
responsibility. 

5. Insofar as the County is performing routine maintenance 


within the previously disturbed area and on existing associated 
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structures on a road which has been administratively recognized 
by the BLM as an R.S. 2477 highway, the county is not required to 
notify the BLM of the work. 

6. If, however, the County proposes any work outside the 
previously disturbed area and existing associated structures or 
initiates any improvements (improvements include, but are not 
limited to, widening the existing road and do not specifically 
include adding gravel surface), the County will notify the BLM 
Authorized Officer in writing at least sixty (60) working days 
before the County begins any work so that both the County and the 
BLM may be satisfied that the proposed work on the R.S. 2477 
highway is reasonable and necessary and that no unnecessary or 
undue degradation to the public lands would occur thereby. The 
County will also share its plans with the BLM Authorized-Officer 
and arrange to visit jointly the proposed work areas to assure 
that both the County and Federal rights are protected and 
responsibilities are met prior to the start of any work. The 
County may not proceed with work until the BLM Authorized Officer 
determines in writing that there will be no unnecessary or undue 
degradation to the public lands as a result of the proposed work. 
Such written determination will not be unreasonably withheld, and 
the BLM shall respond to the County within thirty (30) days of 
receiving notification. After approval and at least five (5) 
working days before beginning work, the County will notify the 
BLM in writing of the date and time work will begin. 
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7. If a dispute arises between the parties concerning 
their rights and duties on a recognized R.S. 2477 highway, the 
dispute shall be resolved by prior consultation and, to the 
extent possible, negotiations with the other party. If, after 
consultation or negotiations, the parties are not in agreement 
concerning the rights and duties of either party, the unresolved 
issues must be submitted to a court of competent jurisdiction. 

8. If the County proposes to realign an R.S. 2477 road, to 
comply with applicable safety standards or for any other reason, 
through a non-adjoining deviation from the existing disturbed 
area of the R.S. 2477 right-of-way, or if the BLM mandates a less 
degrading alternative which is a reasonable substitute for the 
County’s proposal, the County will apply to the BLM for a permit 
to do so. However, the granting of such permit shall not 
unreasonably be denied by the BLM nor be burdened by unreasonable 
conditions. The County shall not be required to accept the 
right-of-way permit issued by the BLM in place of its R.S. 2477 
grant and such acceptance by. the County shall not constitute an 
abandonment or waiver of its R.S. 2477 right-of-way. 

9. At least five (5) working days before any on-the-ground 
work pursuant to a BLM permit as described in ps*agraph 8 is 
begun on an R.S. 2477 road, the County will notify the BLM 
Authorized Officer in writing so that representatives of the BLM 
can (1) participate in a pre-construction conference, and (ii) 
schedule appropriate BLM monitoring of the work, so that the BLM 


can prevent any déviations by the County or its contractor from 
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the plans which have been reviewed and approved by the BLM 
Authorized Officer, and prevent potential violations of any 
applicable laws, which the BLM is required to enforce in order to 
protect the public lands and their resources. 

10. The procedures outlined above for construction projects 
on-R.S. 2477 roads in Emery Councy, as administratively 
determined by the BLM, shall be amended consistent with any and 
@ll policies and procedures which may be prom:igated by a special 
task force comprised to include representatives of the BLM, the 
Utah Association of Counties, and the State of Utah, and 
subsequently adopted by the BLM. 

11. This consent decree fully resolves the issues raised in 
plaintiff’s prayer for relief, as set forth in the complaint 
filed herewith. 


GEG Commissioner rok Emery County Date 


ate 


tah State Dir 
.S. Bureau of Land Management 


Approved this Tk day of December, 1992. 


~ 


UNITED STATES DISTRICT COURT JUDG: 
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United States District Court 


for the 


District of Utah 


December 15, 1992 


* * MAILING CERTIFICATE OF CLERK * *# 


Res: 2:92-cv-01069 


True and correct copies of the attached were mailed by the clerk to the 


following: 


Daniel D Price, Esq. 

U.S. ATTORNEY’S. CFFICE 
359 South Main #476 

Salt Lake City, UT 84101 


Joseph W. Anderson, Esq. 
U.S. ATTORNEY’S OFFICE 
350 South Main #476 

Salt Lake City, UT 84101 
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APPENDIX V 


STATE STATUTE AND CASE LAW SUMMARIES 


Appendix V contains summaries of State statutes and case law 
relevant to public highways and R.S. 2477 rights-of-ways. The 
purpose of the summaries is to illustrate the differences between 
States. The summaries are not intended to be all inclusive and do 


not attempt to give a complete statutery history 
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STATUT 


ALASKA STAT. § 19.10.010 (1988 & Supp. 1992) (section lines 
dedicated for use as public highways, enacted 1953) 


ALASKA STAT. § 19.10.015 (1988) (establishment of highway widths, 
enacted 1963, amended 1980) 


ALASKA STAT. § 19.45.001(9) (1988 & Supp. 1992) (definition of 
highway, enacted 1961) 


Note: The Alaska territorial legislature accepted the federal 
grant of public lands for highway purposes in 1923. (19 SLA 1923, 
reenacted as 1721 CLA 1933, repealed by 1 SLA 1949). 19 SLA 1923 
had similar provisions to ALASKA STAT. § 19.10.0100. Brice v. 
State, Div. of Forest, Land & Wate, 669 P.2d 1311 (Alaska 1983) 


CASES 


Hammerly v. Denton, 359 P.2d 121 (Alaska 1961) 


Mercer v. Yutan Construction Co., 420 P.2d 323 (Alaska 1966) 


Girves v. Kenai Peninsula Borough, 536 P.2d 1221 (Alaska 
1975) (citing ALASKA STAT. § 19.10.010) 


Fisher v. Golden Valley Elec. Ass’n, Inc., 658 P.2d 127 (Alaska 
1983) (citing ALASKA STAT. § 19.10.010) 


State v. Alaska Land Title Ass’n, 667 P.2d 714 (Alaska 1983) 


Brice v. State, Div. of Forest, Land & Water, 669 P.2d 1311 
(Alaska 1983) 


Dillingham Comm. Co., Inc. v. City of Dilliingham, 705 P.2d 410 
(Alaska 1985) 


Summary: To complete the grant offered in 43 U.S.C. § 932, there 
must be either some positive act on the part of the appropriate 
public authorities of the state, clearly manifesting an intention 
to accept a grant, or there must be public user for such a period 
of time and under such conditions as to prove that the grant has 
been accepted. Dillingham at 413 citing Hammerly. ALASKA STAT. § 
19.10.010 was held to constitute an acceptance of the grant. 
Girves at 1226. The statutory period of use is ten years. 
Dillingham at 415. 


LAW REVIEW ARTICLES 


Leroy K. Latta, Jr., Public Access Over Alaska Public Larids As 
Granted by Section 8 of the Lode Mining Act of 1866, 28 Santa 
Clara L. Rev. 811 (1988). 
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STATUTES 


ARIZ. REV. STAT. ANN. § 18-201 (1990) (Title 18 - Highways and 
Bridges, Ch. 2 - County Highways; establishing, altering or 
abandoning local highways, original source was Par. 3972 CIVIL 
CODE i901 (effect. 1871), which has remained effective and 
substantially the same to the present. Par. 3972 eventually 
became ARIZ. REV. STAT. §§ 18-201 through 18-205 (1956) (§§ 18- 
204, 18-205 were repealed 1961) ) 


ARIZ. REV. STAT. ANN. § 28-1862 (1989 & Supp. 1992) (Title 28, Ch. 
13, Art. 4 - State Highways and Routes; width of highways; errors 
in establishing (enacted 1973); formerly Title 18 - Highways and 
Bridges, Chap. 1 - State Highways, ARIZ. REV. STAT. § 18-152 
(enacted 1927, repealed 1973) ) 


CASES 
Territory v. Richardson, 76 P. 456 (Ariz. 1904) (public highways 


are such only as come within the express provisions of the 
statutes declaring them to be such, citing Par. 3956, 3972, 3990 
REVISED STATUTES 1901) 


Tucson Consol.Copper Co. v. Reese, 100 P. 777 (Ariz. 1909) (the 
establishment of public highways is governed entirely by statute, 


roads established otherwise are not public highways, RS2477 is 
not to be construed as contrary to the laws of the state or 
territory, Arizona has no territorial statutes which recognize 
that a public highway may be established by adverse user or 
prescription, citing Par. 3956, 3972 CIVIL CODE 1901 (in effect 
Since 1871) ) 


Duffield v. Ashurst, 100 P. 820 (Ariz. 1909) (the status of the 


Bright Angel trail as a public highway, constructed, as it was, 
under the grant of RS2477, prior to the establishment of the 
Grand canyon forest reserve, is permanently fixed. The 
establishment of the reserve did not operate to change that 
status) 


State v. Crawford, 441 P.2d 586 (Ariz. Ct. App. 1968) (in order 
for there to be a public highway, tie ~ight-of-way for which is 
granted by RS2477, the highway must be established in strict 
compliance with the provisions o1 Arizoua law, citing ARIZ. REV. 
STAT. § 18-154(a) (enacted 1927, repealed 1973) ) 


County of Cochise v. Pioneer Nat’] Title Ins. Co., 565 P.2d 887 
(Ariz. Ct. App. 1977)(in order for there to be a public highway, 
the right-of-way for which is granted by RS2477, the highway must 
be established in strict compliance with the provisicns of 
Arizona law, citing Par. 3972 CIVIL CODE 1901; ARIZ. REV. STAT. 
§§ 18-152, 18-152(A) (enacted 1927, repealed 1973) 
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CALIFORNIA 


CAL. STREETS AND HIGHWAYS CODE § 25 (West 1990) (definition of "county 
highway", enacted 1935, derived from Political Code § 2618 (1883- 
1935) ) 


CAL. STREETS AND HIGHWAYS CODE § 978 (West 1990) (federal grant of 
property to county for highway purposes) 


CASES 
McRose v Bottyer, 22 P. 393 (Cal. 1889) 
Bequette v. Patterson, 37 P.917 (Cal. 1894) 


Schwerdtle v. Placer County, 41 P.448 (Cal. 1895) (citing St. 
1870, p. 457) 


Sutton v. Nicolaisen, 44 P. 805 (Cal. 1896) (citing Pol. Code § 
2619, enacted 1873, amended by Act of March 30, 1874, repealed 
1883) 


Town of Red Bluff v. Walbridge, 116 P. 77 (Cal. Ct. App. 1911) 


, 127 P. 1052 (Cal. Ct. App. 1912) (citing 
Pol. Code § 2619) 


Centra] Pacific Ry. Co. v. Alameda County, 299 P. 77 (Cal. 1931) 


Ball _v. Stephens, 158 P.2d 207 (Cal. Ct. App. 1945) (citing 
Pol.Code § 2618 as reenacted in 1883 and in force until 1935) 


Summary: Acceptance of the offer of the government could be 
manifested and dedication could be effected by selection of a 

route and its establishment as a highway by public authority. 
Dedication could also be effected without action by the state or 
county, by the laying out of a road and its use by the public 
sufficient in law to constitute an acceptance by the public of an 
offer of dedication. In order that a road should become a public 
highway, it must be established in accordance with the law of the . 
state in which it is located. Ball at 209. 
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COLO. REV. STAT. § 43-1-202 (1984) (public highways or roads, 
formerly § 120-3-2 (1953), adopted in 1921) 


COLO. REV. STAT. § 43-2-201 (1984) (public highways declared, 
formerly § 120-1-1 (1953), adopted in 1921, source L. 1883, 
p.251, § 1) 


Estes Park Toll-Road Co. v. Edwards, 32 P. 549 (Colo. Ct. App. 
1893) 


, 139 P. 544 (Colo. 1914) (grant accepted by 
public use of road.) 


Korf v. Itten, 169 P. 148 (Colo. 1917) (citing § 5834, Revised 
Statutes 1908, which provided that the board of county 
commissioners may declare any section or township line on the 
public domain a public highway, held to be authorized by RS2477 


: , 173 P.719 (Colo. 
1918) (school sections, grant accepted by public user) 


Nicholas v. Grassle, 267 P. 196 (Colo. 1928) (use of way by those 


for whom it was necessary was an “acceptance, a road may be a 
highway though it reaches but one user, construction not 
required) 


Rozman v. Allen, 68 P.2d 440 (Colo. 1937) (stock driveway) 


Leach v. Manhart, 77 P.2d 652 (Colo. 1938) (acceptance by user, 
construction or action by public authorities not required, citing 


‘35 C.S.A. c. 143, § 44, C.L. 1921, § 1290, which provided that 
the board of county commissioners could declare a section line to 
be a public highway) 


Uhl _v. McEndaffer, 225 P.2d 839 (Colo. 1950) (refers to an 1889 
resolution passed by the board of county commissioners declaring 
all section and township lines on the public domain in the county 
to be public highways, acceptance by use) 


Vv , , 360 P.2a 
804 (Colo. 1961) (citing C.R.S. §§ 120-1-1, 120-3-2 (1953), also 
C.R.S. §§ 120-3-18, 120-1-4, 120-1-5 (1953) now 43-1-218, 43-2- 
204 and 43-2-205 (1984 & Supp. 1992) respectively) 
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CASES cont. 


Board of County Commissioners of County of Ouray v. Masden, 385 
P. 2d 601 (Colo. 1963) (citing C.R.S. § 120-1-1 (1953) to define 
public highway) 


, 387 P.2d 278 (Colo. 1963) (citing C.R.S. §§ 120- 
1-1, 120-3-2 (1953), road is highway as defined by statute) 
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IDAHO CODE § 40-109(5) (1985 & Supp. 1992) (definition of 
"highways", formerly 40-107(1947) ) 


IDAHO CODE § 40-117(4) (1985) (definition of "public highways", 
formerly 40-2604 (e) (1977) ) 


IDAHO CODE § 40-202 (1985 & Supp. 1992) (recorded and worked 
highways, formerly 40-103 (1947),the exact language of this 
section is incorporated into 40-109(5) ) 


IDAHO CODE § 40-604 (1985 & Supp. 1992) (duties and powers of 
commissioners with respect to highways, formerly 40-133 and 40- 
501(1947) ) 


NOTE: Former Title 40 of the Idaho Code was repealed in its 
entirety in 1985. A new Tile 40 was substituted. Various statutes 
with language similar to IDAHO CODE § 40-109(5) have been in 
effect since approximately 1887. IDAHO CODE § 40-109(5) appears 
to be a compilation of these prior statutes. See Rich at 1089. 


Gooding Highway Dist. of Gooding County v. Idaho Irr. Co., 164 P.. 
99 (Idaho 1917) (concerns “Carey Act" land, cites §§ 916,934 Rev. 
Codes (????) prescribing how and who could establish public 
highways) 


, 27 P.2dad 877 (Idaho 1933) (the 
term "highway" does not include railroads; citing § 850, Rev. St. 
1887 (§ 874, Rev. Codes), as defining the word “highway."; citing 
§ 39-101 Idaho Code Ann. (1932) 


Kirk v. Schultz, 119 P.2d 266 (Idaho 1941) (there must be either 
user by the public under the laws of the State or some positive 
act by the proper public authorities to accept grant; citing 1881 
Session Laws, sec. 1, page 277; § 851, Rev. St. 1887 stating what 
constituted a highway) 


Rich v. Burdick, 362 P.2d 1088 (idaho 1961) (citing IDAHO CODE §§ 
40-101 (§ 850, Rev. St 1887; § 874, Rev. Codes; Idaho Code Ann. 
§ 39-101 (repealed 195()}); IDAHO CODE § 40-103(§ 851 Rev. St.; 
Idaho Code Ann § 39-103); sDAHO CODE § 40-402(enacted 1939, 
repealed 1951, reenacted 1951 essentially the same as IDAHO CODE 
§ 40-107) 


Roper _v. Elkhorn at Sun Valley, 605 P.2d 968 (Tdaho 1980) 


French v. Sorensen, 751 P.2d 98 (Idaho 1988) (citing IDAHO CODE § 
40-202) 
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KAN. STAT. ANN. §§ 68-101 to 68-106 (1985) (general provisons, 
roads; en. 1911, history uncertain, has source in 1864 Kan. Sess. 
Laws, ch. 112, §§ 1-5) 


, 70 P. 881 (Kan. 1902) (citing Laws 1867, c. 67, 
declared all section lines in Washington county to be highways, 
subsequently amended to include other counties, held to 
constitute an acceptance of the congressional grant) 


. , 86 P. 473 
(Kan. 1906) (held that the act of the Legislature of Kansas in 
1873 (Laws 1873, p. 230, c. 122), which declared all section 
lines in Russell County to be public roads, was an acceptance of 
the RS 2477 grant, also citing § 6058, Gen. St. 1901, concerning 
the "opening" of roads) 


, 98 P.278 (Kan. 1908) (citing §§ 6018, 6020, 
6021, Gen. St. 1901, concerning the requirements of the road law 
and the procedures to establish a public road) 


Hughes v. Veal, 114 P. 1082 (Kan. 1911) (the congressional grant 
for public highways may be accepted by the acts of the public 


authorities, or by the public itself, or by the concurrent action 
of both) 


Lockard v. Hartley, 145 P. 900 (Kan. 1915) 
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MONT. CODE ANN. § 60-1-103 (1991) (General definitions, enacted 
1965, R.C.M. 1947, § 32-2203 (part) ) 


MONT. CODE ANN. § 60-1-201 (1991) (Classification - highways and 
roads, enacted 1965, R.C.M. 1947, § 32-2301.) 


MONT. CODE ANN. § 60-4-101, 60-4-102 (1991) (Rights acquired by 
public in highway; general power of department of transportation 
to acquire interests in property, enacted 1965, R.C.M. 1947, §§ 
32-3901, 32-3902) 


NOTE: History uncertain before 1947. Need to establish link 
between present statutes and those cited in the case law. 


, 102 P. 593 (Mont. 1909) (in using the 
term "highway, the Congress must have intended such a highway as 
is recognized by the local laws, customs and usages, citing § 
1339, Rev. Codes, (1907?) providing that state public highways 
are generally 60 feet wide) 


, 191 P. 150 (Mont. 1920) (The grant 
is but an offer of the right of way for the construction of a 
public highway and can only become fixed when a highway is 
definitely established and constructed in some one of the ways 
authorized by the laws of the state; citing §§ 1337, 1340, Rev. 
Codes 1907 (enacted 1903, repealed 1913) as reenactments of §§ 
2600, 2603, Pol. Code 1895; § 1337 (reenacted as § 3, Ch. 1, 
General Highway Law, 1913-15) describes what constitutes a public 
highway, § 1340 (omitted from the General Highway Law of 1913-15) 
concerns establishment of a road by use) 


218 P. 1053 (Mont. 1923) (federal grant of right 
of way for highway purposes over public domain does not become 
operative until accepted by construction of highway according to 
the provisions of the law the state; citing § 1612, Rev. Codes 
1921, originally enacted as § 2600, Pol. Code 1895; citing § 
1340, Rev. Codes 1907, originally enacted as § 2603, Pol. Code 
1895) 


Warren v. Chouteau County, 265 P. 676 (Mont. 1928) (citing 
Moulton, i.e., federal grant of right of way for highway purposes 
over public domain does not become operative until accepted by 
construction of highway according to the provisions of the law 
the state; citing § 2603, Pol. Code 1895, later § 1340, Rev. 
Codes 1907, repealed by the General Highway Law, Chap. 72, L. 
1913; citing § 2600, Pol. Code 1895, later § 1337, Rev. Codes 
1907, repealed by Chap. 72, L. 1913, reenacted as § 3 of the 
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CASES cont. 


General Highway Law of 1913, later § 1612, Rev. Codes 1921; 
citing §§ 2750, 2759, Pol. Code 1895, providing for establishment 
of a highway through petition and a formal order declaring a 
public highway by board of county commissioners) 


Parker v. Elder, 758 P.2d 292 (Mont. 1988) (citing Nolan, i.e., 
the grant is but an offer of the right of way for the 


construction of a public highway and can only become fixed when a 
highway is definitely established and constructed in some one of 
the ways authorized by the laws of the state, citing § 1339, Rev, 
Codes (1915), formerly § 1337, Rev. Codes (1907) ) 
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NEB. REV. STAT. § 39-1410 (1988) (County roads - General 
provisions, section lines declared roads, enacted 1957, language 
is virtually identical to L. 1879, p. 130, § 46; Comp. St. 1905, 


c. 78, § 46 (See Scotts Bluff at 297) 


NEB. REV. STAT. § 39-1402 (1988) (County roads - General 
provisions, public roads, supervision by county board, enacted 
1957) 


NEB. REV, STAT, § 39-1401 (1988) (County roads - General 
provisions, terms defined, county board, public roads, enacted 
1957) 


NEB. REV. STAT. § 39-1302(12) (20) (21) (26) (1988) (State highways, 
terms defined, enacted 1955) 


Streeter v. Stalnaker, 85 N.W. 47 (Neb. 1901) (evidence of long, 
continued use by the public tends to show the establishment of a 
road by dedication over the public domain. So, also, does the 
surveying, marking out, platting and improvement of a road by the 
public authorities) 


Van Wanning v. Deeter, 110 N.W. 703 (Neb. 1907) (an acceptance of 
the federal grant may be shown by the acts of the public 
authorities, or by the acts of the public itself) 


Scotts Bluff County v. Tri-State Land Co., 142 N.W. 296 (Neb. 
1913) (citing L. 1879, p. 130, § 46, Comp. St. 1905, c. 78, § 46, 
@eclaring section lines in each county of the state to be public 
roads) 


County of Banner v. Young, 169 N.W.2d 280 (Neb. 1969) (citing L. 
1879, p. 130, § 46, opening public roads on section lines in the 
state as accepting the congressional grant of 1866) 
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NEV. REV. STAT. ANN. § 403.090 (Michie 1991) (general powers of 
board of county commissioners over public highways, enacted 1913) 


NEV. REV. STAT. ANN. § 403.410 (Michie 1991) (public highways, 
enacted 1866) 


NEV. REV. STAT. ANN. § 403.430 (Michie 1991) (procedure for 
opening public road, enacted 1866) 


NOTE: The following statutes were found, but date of enactment is 
after 1976. Need to find if there’s any prior history. 


NEV. REV. STAT. ANN. § 244.277 (Michie 1986) (acceptance of grant 
of right-of-way over federal lands, enacted 1977); apparently in 
effect since 1917 (§ 3008, Rev. Laws of Nevada, see AG opinion, 
State of Nevada, letter to Mr. Russell A. Fields dated 4-13-92, 


page 4)) 


NEV. REV. STAT. ANN. § 405.191(2) (Michie 1991) ("Public road" 
defined, refers specifically to RS 2477 roads on or before July 
1, 1979, enacted 1979) 


NEV. REV. STAT. ANN. § 405.193 (Michie 1991) (public agency not 
required to accept or maintain roads meeting NRS § 405.191, 
enacted 1979) 

NEV. REV. STAT. ANN. § 405.195 (Michie 1991) (action to prevent 


denial of public use of road qualifying under NRS § 405.191, 
enacted 1979) 


Anderson v. Richards, 608 P.2d 1096 (Nev. 1980) (citing NRS § 
403.410) 
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NEW MEXICO 


N.M. STAT. ANN. § 67-2-1 (1978 & Supp. 1992) (definition of public 
highways, originally enacted in 1905, former codification 
includes § 58-101, N.M. STAT. (1941); § 55-1-1, N.M. STAT. ANN. 
(1953) 


N.M. STAT. ANN. § 67-5-1 (1978 & Supp. 1992) (county bridges, 
township and section lines are parts of public highways; width, 
originally enacted in 1891, former codification includes § 64- 
702, Comp. St. 1929) 


N.M. STAT. ANN. § 67-5-2 (1978 & Supp. 1992) (width of public 
highways, enacted 1905) 


N.M. STAT. ANN. § 67-5-5 (1978 & Supp. 1992) (alteration or 
establishment of roads, enacted 1905) 


148 P. 478 (N.M. 1915) (when 
a valid entry has been made by a citizen, that portion of the 
public land covered by the entry is segregated from the public 
domain and is not subject to further entry, and is not included 
in subsequent grants made by Congress) 


, 22 P.2d 225 (N.M. 1933) (citing 
§ 64-702, Comp. St. 1929, declaring section and township lines 
public highways, roads lying along section lines in county must 
be established under ordinary statutory proceedings for 
establishment of highways) 


Wilson v. Williams, 87 P.2d 683 (N.M. 1939) (under federal statute 
granting right to establish highway over public land, generally 
the construction of a highway or establishment by user is 
sufficient) 


284 P.2d 214 (N.M. 1955) (upheld Wilson, public use 
is sufficient to constitute dedication of highway over public 
land) 


State v. Walker, 301 P.2d 317 (N. M. 1956) (citing § 55-1-1, N.M. 
Stat. Ann. (1953), defining public highways, Enabling Act, school 


sections \and RS 2477) 


, 168 P.2d 864 (N.M. 1946) (continuous use of 
a road for such time and under such circumstances as to clearly 
prove acceptance of federal grant will suffice to establish a 
highway regardless of the length of time of such user, citing § 
58-101, N.M. Stat. (1941), discusses the history of RS 2477 in 
other states) 
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Luchetti v. Bandler, 777 P. 2d 1326 (N.M. Ct. App. 1989) (use of 
road to reach single private residence, hike, picnic, etc. was 
insufficient to require finding of acceptance of government’s 
offer to dedicate road as a public highway) 
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N.D. CENT. CODE § 24-07-03 (1991) (Section lines considered public 
roads, originally en. 1871 as L. 1871, ch. 33; am. 1897 as L. 
1897, c. 112, § 3; former codification includes § 1920, Comp. 
Laws 1913; § 24-0703, N.D. Rev. Code (1943) ) 


N.D. CENT. CODE § 24-07-04 (1991) (jurisdiction of proceedings to 
open or vacate highways, en. 1897, former codification includes § 
1921, Comp. Laws 1913) 


N.D. CENT. CODE § 24-07-01 (1991 & Supp. 1992) (en. 1897, public 
roads by prescription) 


N.D. CENT. CODE § 24-07-02 (1991) (en. 1897, established roads are 
public highways) 


CASES 
Walcott Tp. of Richland County v. Skauge, 71 N.W. 544 (N.D. 1897) 
Wenberg v. Gibbs Tp., 153 N.W. 440 (N.D. 1915) (citing L. 1871, 


ch. 33, declaring all section lines in the territory to be public 
highways; citing § 1348, Rev. Codes 1905, providing for 
compensation of the owners of section lines opened as public 
highways) 


, 163 N.W. 531 (N.D. 1917) (citing L. 
1871, ch. 33, declaring all section lines in the territory to be 
public highways, held to be legislative acceptance of the 
congressional highway grant; citing L. 1897, ch. 112, § 3, 
section lines considered public roads) 


Huffman v. Bo: Ww ' 
182 N.W. 459 (N.D. 1921) (citing L. 1871, ch. 33, a public highway 
was unquestionably established on a section line by virtue of the 
legislative acceptance of the federal grant) 


Hillsboro Nat’) Bank v. Ackerman, 189 N.W. 657 (N.D. 1922) (citing 
§§ 1920, 1921 Compiled Laws (1913?), providing that section lines 


are public roads and who has jurisdiction to open such roads; 
citing L. 1871, ch. 33, as accepting the congressional highway 
grant) 


Lalim v. Williams County, 105 N.W.2d 339 (N.D. 1960) (citing L. 
1871, ch. 33; citing § 24-0703, N.D. Rev. Code (1943)) 


, 225 N.W.2a 295 (N.D. 1975) (citing § 24- 
07-03, N.D. CENT. CODE, section lines considered public roads, no 
action by public authorities is necessary, also cites several 
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NORTH DAKOTA 
CASES cont. 


other laws relating to section line roads, discusses legislative 
history and intent of laws) 


Minot Sand & Grave] Co. v. Hjelle, 231 N.W.2d 721 N.D. 
1975) (discusses extraction of minerals from beneath se<tion 
lines) 


DeLair v. County of LaMoure, 326 N.W.2d 55 (N.D. 1982) discusses 
history of § 24-07-03, N.D. CENT. CODE) 


LAW REVIEW ARTICLES 


Note, The Public Trust Doctrine in North Dakota, 54 N.D. L. REV. 
565, 572 (1978) 
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OKLA. STAT. ANN. tit. 69, § 1201(West 1969 & Supp. 1992) (enacted 
1968, amended 1975; section lines public highways, width; former 
codifications in effect since 1909, § 6072, Wilson’s Rev. & Ann. 
St. 1903 was incorporated in former OKLA. STAT. tit. 69, § 1 
(1961), now § 1201) 


OKLA. STAT. ANN. tit. 69, §§ 628, 629 (West 1969 & Supp. 
1992) (power of county commissioners to open roads, width of 
roads, en. 1968, former codifications in effect since 1909) 


Osage Alloting Act, ch. 3572, § 10, 34 Stat. 545 (1906) 


OKLA. CONST. art. XVI, § 2 (1907) (acceptance of lands granted or 
reserved for highway) 


Organic Act, ch. 182, § 23, 26 Stat. 92 (1890) 


Mills v. Glasscock, 110 P. 377 (Okla. 1910) (Constitutional and 
statutory provisions constituted an acceptance of congressional 


grant for highways; citing the Osage alloting act, ch. 3572, § 
10, 34 Stat. 545 (1906), providing for public roads on all 
section lines in the Osage Indian Reservation; citing § 6072, 
Wilson’s Rev. & Ann. St. 1903, declaring all section lines in the 
territory to be public highways; citing OKLA. CONST. art. XVI, § 
2 (1907), accepting lands for public highways made under any 
grant of Congress) 


St. Louis & S.F.R. Co. v. Love, 118 P. 259 (Okla. 1911) (citing § 
7753, Compiled Stat. 1909, vesting jurisdiction in the township 


boards to open and establish public roads) 


Sebranak v. Board of County Comm'rs of Garfield County, 27 P.2d 
632 (Okla. 1933) (citing ch. 72, Stat of Okla. 1893 (§ 5708 et. 
seq.), declaring all section lines in the territory of Oklahoma 
to be public highways and authorizing the board of county 
commissioners to lay out, alter, or vacate any road) 
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OR. REV. STAT. § 368.131 (1991) (right of way over United States 
public lands, formerly § 368.555(19537?) ) 


OR. REV. STAT. § 368.001 (1991) (definition "public road", en. 
1981) 


OR. REV. STAT. § 368.016 (1991) (county authority over roads, en. 
1981) 


OR. REV. STAT. § 368.161 (1991) (use of road viewers to establish 
road, en. 1981) ) 


Wallowa County v. Wade, 72 P. 793 (Or. 1903) (long continued user 
by the public together with the action of the county authorities 
in surveying and locating a road was sufficient to constitute an 
acceptance of the grant made by Congress for public highways) 


Montgomery v. Somers, 90 P. 674 (Or. 1907) (an acceptance of the 


grant of congress may be effected by public user alone, without 
any action by the public highway authorities, citing B. & C. 
Comp. § 4790 (Session L. 1903, p. 267), providing that all county 
roads shall be 60 feet wide) 


Wilkens v. Lane County, 671 P.2d 1178 (Or. Ct. App. 
1983) (followed Wallowa) 


197 


Appendix V, Exhibit M 
page | of 1 


S.D. CODIFIED LAWS ANN. § 31-18-1 (1984 & Supp. 1992) (existence 
of section line highways, orig. en. 1871 S.D. Laws ch.33, § 1; 
former codification includes 1877 Pol. Code ch. 29, § 1; § 1189, 
Comp. Laws 1887; § 1594, Rev. Pol. Code 1903) 


S.D. CODIFIED LAWS ANN. § 31-18-2 (1984) (width of highways, orig. 
en. 1877; former codification includes 1877 Pol. Code ch. 29, § 
3; § 1191, Comp. Laws 1887; § 1596, Rev. Pol. Code 1903) 


S.D. CODIFIED LAWS ANN. § 31-18-3 (1984 & Supp. 1992) (vacation or 
change of location of highways, orig. en. 1869; former 
codification includes 1877 Pol. Code ch. 29, § 2; § 1190, Comp. 
Laws 1887; § 1595, Rev. Pol. Code 1903) 


S.D. CODIFIED LAWS ANN. § 31-1-1 (1984) (en. 1929, highway 
defined) 


S.D. CODIFIED LAWS ANN. § 31-3-1 (1984 & Supp. 1992) (en. 1877, 
dedication to public by continuous use) 


S.D. CODIFIED LAWS ANN. § 31-3-2 (1984) (en. 1893, public highway 
not established by mere use) | 


Wells v. Pennington County, 48 N.W. 305 (S.D. 1891) (citing §§ 
1189, 1191 Comp. Laws 1887, declaring all section lines public 
highways (§ 1189), 66 ft. in width (§ 1191), held to be an 
acceptance of the congressional highway grant) 


, 48 N.W. 309 (S.D. 1891) (citing §§ 1189, 1191 
Comp. Laws 1887, the territorial law declaring section lines to 
be public highways became operative as an acceptance of the 
congressional grant as soon as those lines were definitely 
settled) 


, 75 N.W. 899 (S.D. 1898) (citing §§ 1189, 
1191 Comp. Laws 1887, the withholding of portions of public lands 
for school purposes was neither a "grant or reservation for 
public uses," within the exception of RS 2477) 


City of Deadwood v. Whittaker, 81 N.W. 908 (S.D. 1900) (Indian 
lands) 


Great Northern Ry. Co. v. Town of Viborg, 97 N.W. 6 (S.D. 
1903) (the right of the public to use a section line highway is 
not impaired by incorporation of a town according to a plat) 
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CASES cont. 


Lawrence v. Ewert, 114 N.W. 709 (S.D. 1908) (citing 1871 S.D. Laws 
ch.33, later carried into §§ 1594, 1595, 1596 Rev. Pol. Code 
(1903); also cites former law and discusses prior legislative 
history) 


Sample v. Harter 156 N.W. 1016 (S.D. 1916) (citing §§ 1594, 1596 
Rev. Pol. Code (1903) ) 


Gustafson v. Gem Tp., 235 N.W. 712 (S.D. 1931) (citing 1871 S.D. 
Laws ch.33, § 1; now § 8519, Rev. Code 1919) 


Pederson v. Canton Tp., 34 N.W.2d 172 (S.D. 1948) (citing 1871 
S.D. Laws ch.33 as accepting dedication of Congress; citing § 
28.0101, S.D.Code (1939), now S.D. CODIFIED LAWS ANN. § 31-1-1; 
citing § 28.0102, S.D.Code (1939), now S.D. CODIFIED LAWS ANN. § 
31-18-1) 


Costain v. Turner County, 36 N.W.2d 382 (S.D. 1949) (citing 1871 
S.D. Laws ch.33; citing § 28.0105, S.D.Code (1939), now S.D. 
CODIFIED LAWS ANN. § 31-18-2) 


Dave Gustafson Co. v. State, 169 N.W.2d 722 (S.D. 1969) (citing 
1871 S.D. Laws ch.33; now embodied in S.D. CODIFIED LAWS ANN. § 
31-18-1 (1967) ) 


Thormodsgard v. Wayne Township Board of Supervisors, 310 N.W.2d 
157 (S.D. 1981) (citing S.D. CODIFIED LAWS ANN. §§ 31-18-1, 31-3- 
1) 
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UTAH CODE ANN. § 27-12-2(8) (1989 & Supp. 1991) (en. 1963, 
Gefinition of "public highway") 


UTAH CODE ANN. § 27-12-89 (1989) (en. 1963, public use 
constituting dedication, originally enacted as 1886 Utah Laws, 
ch. 12; formerly codified as § 2066, Comp. Laws 1888; § 1115, 
Rev. Stat. 1898 & Comp. Laws 1907; § 2801, Comp. Laws 1917; § 36- 
1-2, Rev. Stat. 1933 & Utah Code Ann. 1943; § 27-1-2, Utah Code 
Ann. 1953) 


UTAH CODE ANN. § 27-12-90 (1989) (en. 1963, highways once 
established continue until abandoned, formerly codified as § 
1116, Comp. Laws 1907; § 2802, Comp. Laws 1917; § 27-1-3, Utah 
Code Ann. 1953) 


UTAH CODE ANN. § 27-12-92 (1989) (en. 1963, United States patents) 


UTAH CODE ANN. § 27-12-93 (1989) (en. 1963, width of rights-of-way 
for public highways, prior history not known) 


UTAH CODE ANN. § 27-12-25 (1989) (en. 1963, control of highways 
not otherwise designated, prior history not known) 


Lindsay Land & Livestock Co. v. Churnos, 285 P. 646 (Utah 

1930) (citing 1880 Utah Laws, ch. 29, §§ 2,3 (§ 2 has language 
similar to UTAH CODE ANN. §27-12-2(8) (1989)); citing 1886 Utah 
Laws, ch. 12, § 2 (contains language similar to UTAH CODE ANN. 
§27-12-89 (1989)); held that public use over period of years was 
sufficient to constitute an acceptance of congressional grant, 
road width determined by what is reasonable and necessary) 


Sullivan v. Condas, 290 P. 954 (Utah 1930) (citing 1880 Utah Laws 
ch. 29; 1886 Utah Laws, ch. 12; § 2066, Comp. Laws 1888; § 1115, 
Rev. Stat. 1898; § 2802, Comp. Laws 1917) 


Jeremy v. Bertagnole, 116 P. 2d 429 (Utah 1941) (citing 1880 Utah 
Laws, ch. 29, §§ 2,3; citing 1886 Utah Laws, ch. 12, § 2) 


Oregon Short Line Railroad Co. v. Murray City, 277 P.2d 798 (Utal 
1954) (citing § 1115, Rev. Stat. 1898 & Comp. Laws 1907; § 2801, 
Comp. Laws 1917; § 36-1-2, Rev. Stat. 1933 & Utah Code Ann. 1943; 
§ 27-1-2, titah Code Ann. 1953) 


Boyer v. Clark, 326 P.2d 107 (Utah 1958) (citing Utah Code Ann. § 
27=1-3 (1953) ) 


Clark v. Erekson, 341 P.2d 424 (Utah 1959) (citing Utah Code Ann. 
§§ 27-1-2, 27-1-3 (1953) ) 
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Cassity v. Castagno, 347 P.2d 834 (Utah 1959) (evidence 
insufficient to show that trail constituted public highway under 


federal grant) 


Thomson v. Condas, 493 P.2d 639 (Utah 1972) (dissenting opinion 
citing 1886 Utah Laws, ch. 12, § 2, in substance the same as Utah 
Code Ann. § 27-12-89 (1953, Replacement Vol. 3); citing § 1116, 

Rev. Stat. 1898, which is practically identical to Utah Code Ann. 


§ 27-12-90 (1953, Replacement Vol. 3)) 


Memmott v. Anderson, 642 P.2d 750 (Utah 1982) (citing Utah Code 
Ann. § 27-12-2(8) (1953); citing Utah Code Ann. § 27-12-89 
(1953) ) 
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WASH. REV. CODE ANN. § 36.85.030 (1991) (en. 1963, acceptance of 
federal grants over public lands; originally enacted as Laws 
1903, p. 155, c. 103; formerly § 6450-17, Remington’s Rev. Stat. 
(1932); § 5607, Remington & Ballinger’s Code (1910) ) 


WASH. REV. CODE ANN. § 36.85.040 (1991) (en. 1963, acceptance of 
federal grants over public lands - prior acceptance ratified; 
originally enacted as Laws 1903, p. 155, c. 103; formerly § 6450- 
18, Remington’s Rev. Stat. (1932); § 5608, Remington & 
Ballinger’s Code (1910) ) 


Smith v. Mitchell, 58 P. 667 (Wash. 1899)(RS 2477 is a grant for 
highways without any limitations as to the method for their 


establishment; a highway may be established in any of the ways 
recognized by the law of the state in which such lands are 
located; in this state, highways may be established by 
prescription, dedication, user or proceedings under statute) 


Vv , 80 P. 262 (Wash. 1905) (citing Laws 
1903, p. 155, c. 103, authorized boards of county commissioners 
to accept rights of way for highways as granted by RS 2477, 
provided that nothing in the statute should be construed to 
invalidate the acceptance of such grant by general public use and 
enjoyment, held that public user constituted an acceptance of the 
grant without any resolution of the board of county 
commissioners accepting the highway) 


Peterson v. Baker, 81 P.681 (Wash. 1905) (citing § 3846, 
Ballinger’s Ann. Codes & St. (1897?), declaring all public roads 


and highways used as such for not less than seven years to be 
lawful roads and highways, school lands are not "reserved for 
public uses" within the meaning of RS 2477) 


Vv 100 P. 146 (Wash. 1909) (citing Laws 
1903, p. 155, c. 103, overturned the holding in Cheetham that the 
grant is a grant in praesenti, held that the grant remains in 
abeyance until a highway is established under some public law 
authorizing it and takes effect from that time) 


Stofferan v. Okanogan County, 136 P. 484 (Wash. 1913) (citing Laws 
1903, c. 103, §§ 5607, 5608, Rem. & Bal. Code (1910?), 
authorizing the boards of county commissioners to accept the 
grant for public highways and ratifying any action already taken 
by the boards purporting to accept such grant; citing § 5657, 
Rem. & Bal. Code (1910?), providing that roads may be established 
by prescription by use by the public for not less than seven 
years; upheld McAllister ruling that the grant is not a grant in 
praesenti) 9 0 D 
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Rodiger v. Cullen, 175 P.2d 669 (Wash. 1946) 
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WYO. STAT. § 24-1-101 (1977 & Supp. 1991) (originally enacted as 
1895 Wyo. Sess. Laws ch. 69, § 1; public highways defined and 
established; former laws and codifications include 1919 Wyo. 
Sess. Laws, ch. 112, § 1; § 2977, Comp. Stat. 1920; 1921 Wyo. 
Sess. Laws ch. 100, § 1;) 


CASES 
Hatch Bros. Co. v. Black, 165 P. 518 (Wyo. 1917) (citing 1895 Wyo. 


Sess. Laws ch. 69, § 1 (source of present statute); also cites 
prior legislative history to 1869) 


». Ve. Black, 165 P. 267 (Wyo. 1918) (extensive 
legislative history and discussion of early laws concerning 
public highways) 


Bishop v. Hawley, 238 P. 284 (Wyo. 1925) (citing 1919 Wyo. Sess. 
Laws, ch. 112; § 2977, Comp. Stat. 1920; 1921 Wyo. Sess. Laws ch. 
100; grant of highway is a dedication, effective on acceptance by 
construction or establishment by public user) 


, 278 P. 71 (Wyo. 1929) (citing § 2997, Comp. 
Stat. 1920) 


Nixon v. Edwards, 264 P.2d 287 (Wyo. 1953) (extensive legislative 
history and discussion of early laws concerning public highways) 
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A... ..-.- H.-R. 1096, 102d Cong., 1st Sess. (1991) 
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II 


102p CONGRESS 
vse H.R, 1096 


IN THE SENATE OF THE UNITED STATES 


JULY 24 (legislative day, JULY 8), 1991 


Received; read twice and referred to the Committee on Energy and Natural 
Resources 


AN ACT 


To authorize appropriations for programs, functions, and 
activities of the Bureau of Land Management for fiscal 
years 1992, 1993, 1994, and 1995; to improve the man- 
agement of the public lands; and for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
SECTION 1. AUTHORIZATION. 
There are hereby authorized to be appropriated such 
sums as may be necessary for programs, functions, and , 
activities of the Bureau of Land Management, Depart- 
ment of the Interior (including amounts necessary for in- 
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creases in salary, pay, retiremie::!;, and other employee 
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to denial thereof, shall be subject to judicial review in ac- 
cordance with and to the extent provided by the Adminis- 
trative Procedure Act (5 U.S.C. 551-559 and 701 et seq.). 
For the purposes of this section, the term ‘rule’ has the 
same meaning as such term has in the Administrative Pro- 
cedure Act (5 U.S.C. 551(4)).” 

(b) The table of contents of the Act is amended by 
inserting after the item relating to section 707 the follow- 
ing new item: 

“See. 708. Judicial review.” 
SEC. 15. CLAIMED RIGHTS-OF-WAY. 

The Act is hereby amended by adding at the end of 
title ITI the following new sections 319 and 320: 

“SEC. 319. RECORDATION OF CLAIMED RIGHTS-OF-WAY. 

(a) FILING REQUIREMENTS.—(1) Any party claim- 
ing to be a holder of a right-of-way across public or other 
Federal lands for the construction of a highway pursuant 
to a grant made by Revised Statutes section 2477 (43 
U.S.C. 932) that became operative before repeal of such 
section on October 21, 1976, shall, on or before January 
1, 1994, file for record in the office or offices of the Bu- 
reau of Land Management responsible for management of 
public lands within the State or States wherein such 
claimed right-of-way is located either a notice of intent 
to hold and maintain the right-of-way or a notice of aban- 
donment of such party’s claim to be the holder of such 

1 1000 RFS | 
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right-of-way. A notice of intent to hold and maintain such 
a right-of-way shall be accompanied by information con- 
cerning the actual construction, maintenance, and public 
use on which such party bases its claim to have established 
such a right-of-way, and by such other information regard- 
ing the uses, location, and extent of such claimed right- 
of-way as the Secretary of the Interior may require. The 
Secretary may allow information already in the possession 
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of the Bureau of Land Management to be included by ref- 
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erence to the documents in which such information is re- 


corded. 
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(2) A party filing a notice pursuant to paragraph 
(1) shall also simultaneously file a copy thereof in the ap- 
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propriate office of any other agency responsible for man- 
agement of any Federal lands traversed by the claimed 
right-of-way, and shall give public notice of the party’s in- . 
17 tention to hold and maintain or to abandon the claimed 


—_— — 
nA A 


18 right-of-way by publication of information concerning such 

19 intention in one or more newspapers of general circulation 

20 in the areas where the affected lands are located. 

21 “(b) EFFECT.—(1) The failure of any party subject . 
22 to the requirements of subsection (a) to file the notices 

23 or to publish the information required to be filed and pb- 

24 lished by such subsection within the time specified by such 
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16 
abandonment and relinquishment of a right-of-way with 
respect to which such filing and publication is required 
by such subsection. 

(2) Recordation pursuant to this section shall not, 
of itself, render valid any claim which would not otherwise 
be valid under applicable law or provide a basis for chang- 
ing the scope, alignment, or character or extent of use of 
any claimed right-of-way; and nothing in this section shall 
be construed as waiving, altering, or otherwise affecting 
any terms or conditions applicable to any right-of-way 
under this Act or any other applicable law. 

‘“(e) INVESTIGATIONS.—(1) Upon receipt of a notice 
filed pursuant to subsection (a) that a party intends to 
hold and maintain a claimed right-of-way involving any 
lands specified in paragraph (2) of this subsection, the 
Secretary of the Interior, acting through an appropriate 
officer of the Bureau of Land Management or (if any por- 
tion of a claimed right-of-way covered by this subsection 
is located within a unit of the National Park System) of 
the National Park Service, shall conduct an investigation 
to determine the validity of each such claimed right-of- 
way. The Secretary shall provide an opportunity for the 
public to contest or request an investigation of the validity 
of any other claimed right-of-way. 
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17 
l ‘(2)(A) The Secretary shall investigate the validity 
2 of each claimed right-of-way any portion of which 
3 involves— 
4 (i) any lands within the National Park Sys- 
5 tem, the National Wild and Scenic River System, or 
6 the National Wilderness Preservation System; or 
7 (ii) any lands being managed so as to preserve 
8 their suitability for designation as wilderness, pursu- 
9 


ant to section 603 of this Act or any other provision 


10 of law or regulation; or 

11 (in) any area of critical environmental con- 
12 cern; or 

13 (iv) any other lands whose use for highway 


14 purposes would be inconsistent with the land-use 
15 plans for those lands. 

16 ‘‘(B) The Secretary shall also investigate any claimed 
17 right-of-way not involving lands specified in subparagraph 
18 (A) but with respect to which a challenge is filed that 
19 states grounds which, if proved or confirmed, would con- 
20 stitute reason to doubt the validity of such claimed right- 
21 or-way or any portion thereof. . 
22 “(3) If any portion of such claimed right-of-way is 

23 on Federal lands managed by an agency other than the 

24 Bureau of Land Management or the National Park Serv- 

25 ice, the investigating officer shall request the comments 910 
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18 
of such agency with respect to the validity of such right- 


of-way. 

‘(4) Appropriate notice to the public, including the 
owners of any non-Federal lands affected by the claimed 
right-of-way, shall be provided with respect to initiation 
of each investigation carried out pursuant to this para- 
graph, and the investigating officer shall provide an oppor- 
tunity for the public to submit comments concerning the 
subject of the investigation. 

‘‘(5) If information or comments submitted to the in- 
vestigating officer demonstrate that there is a dispute as 
to any relevant facts with respect to the validity of a right- 
of-way subject to an investigation under this paragraph, 
the parties to such dispute shall be afforded an adjudica- 
torv hearing on the record with respect to such disputed 
issues of fact. Any such adjudicatory hearing shall be be- 
fore a qualified administrative law judge whose findings 
shall govern disposition of such issues of fact in any deter- 
mination concerning the validity of a claimed right-of-way, 
subject to administrative and judicial review under appli- 
cable provisions of law. 

(6) If after an investigation pursuant to this para- 
graph, the investigating officer finds either that a claimed 
right-of-way or portion thereof is valid or that there is rea- 
son to doubt the validity of such claimed right-of-way or 
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portion thereof, notice of such finding and the reasons 
therefor shall be provided to the party claiming the right- 
of-way and to all cther affected parties, including the pub- 
lic. 

(7) For purposes of this section, if any portion of . 
a claimed right-of-way includes lands managed pursuant 
to section 603 of this Act, that fact shall constitute a rea- 


son to doubt the validity of such portion of such right- 
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of-way. 
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‘‘(d) APPEALS.—(1) Any claimed right-of-way or por- 


11 tion thereof with respect to which it is found, pursuant 


— 
N 


to subsection (b), that there is reason to doubt the validi- 


ty, shall be deemed to be invalid unless, within 30 days 
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> WwW 


after such finding the party claiming the right-of-way has 
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filed with the Secretary of the Interior an appeal of such 


-— 
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finding, and the Secretary thereafter determines the right- 
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of-way to be valid. Any party other than the party claim- 
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ing the right-of-way, may intervene in any appeal filed 


—y 
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under this paragraph in support of the finding of invalidi- a 


nN 
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ty by filing with the Secretary a notice of such intervention 
within the period allowed for filing of the appeal. 

“(2) Any finding by the investigating officer with re- 
gard to the validity or invalidity of a claimed right-of-way 
or portion thereof valid shall become final unless within 
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30 days after such finding a notice of appeal of such find- 
ing is filed with the Secretary of the Interior. 

(3) Any decision by the Secretary with regard to an 
appeal under this subsection shall be made after the party 
claiming or contesting a right-of-way has been provided 
with the evidence upon which the investigating officer’s 
finding regarding its validity or invalidity was based and 


has been given an opportunity to respond, including an 


a 
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adjudicatory hearing on the record with respect to any dis- 
10 puted issues of fact. 

11 ‘‘(4)(A) Pending a final determination of validity with 
12 respect to a claimed right-of-way that is subject to an ap- 
13 peal under this subsection, the Federal land covered by 
14 such claimed right-of-way shall be managed in accordance 
15 with applicable law (including this Act) and management 
16 plans as if such right-of-way did not exist, except that 
17 such lands may continue to be used for lawful transporta- 
18 tion, access, and related purposes of the same nature and 
19 to the same extent as was properly permitted by the Secre- 
20 tary on the date of enactment of this section. Any such 
21 continued uses shall be subject to appropriate regulations 
22 to protect the resources and values of the affected lands. 
23 “(B) Upon a final determination of invalidity with re- 
24 spect to a claimed right-of-way subject to an appeal under 
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21 
right-of-way shall be managed in accordance with applica- 
ble law and management plans. 

‘(C) A determination by an investigating officer as 
to the validity or invalidity of a claimed right-of-way may 
be appealed to the Secretary by any person, provided such 
appeal is made no later than 30 days after the determina- 
tion of the investigating officer. Any person filing such an 
appeal shall be afforded an adjudicatorv hearing on the 
record with regard to any disputed issue of fact. Any deci- 
sion of the Secretary regarding such an appeal shall be 
subject to judicial review. 

(5) Any decision by the Secretary pursuant to this 
subsection shall be subject to judicial review under appli- 
cable provisions of law, but nothing in this subsection shall 
be construed as affording any right to seek or participate 
in any judicial proceeding by any party not otherwise enti- 
tled to seek or participate in such proceeding. 

‘“(e) CHANGE IN USE.—Any change in the scope, 
alignment, or character of use of a valid right-of-way es- 
tablished pursuant to Revised Statutes section 2477 shall 
be subject to terms and conditions required by section 505 
of this Act or other applicable law. 

““(f) SAVINGS CLAUSE.—Nothing in this section shall 
be construed as increasing or diminishing the require- 


ments of any applicable law with respect to establishment, 
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construction, or maintenance of a highway for purposes 

of obtaining a valid right-of-way pursuant to Revised Stat- 

utes section 2477 prior to its repeal. 

“SEC. 320. RIGHT-OFF-WAY IN ALASKA CONSERVATION SYS- 
TEM UNITS. 

“Nothing in this Act shall be construed as exempting 
any proposal for any construction on or change in the 
scope, alignment, or character or extent of use of any por- 
tion of any right-of-way claimed to have been established 
pursuant to Revised Statutes section 2477 on any lands 
within any conservation system unit in Alaska from the 
requirements of title XI of the Alaska National Interest 
Lands Conservation Act.”’. 

SEC. 16. WILD HORSE SANCTUARY REPORT. 

(a) WAITING PERIOD.—The Secretary shall take no 
action to remove any animals covered by Public Law 92- 
195 (commonly known as the ‘Wild Free-Roaming Horses 
and Burros Act’’) from any area being operated, under 
an agreement with the Secretary, as a sanctuary for such 
animals on May 22, 1991, or to alter arrangements exist- 
ing on such date for care and maintenance of such ani- 
mals, sooner than 120 days after transmittal to the House 
Committee on Interior and Insular Affairs and the Senate 
Committee on Energy and Natural Resources of the report 
required by this section. 
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